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THE INSTITUTES 



OF 



ENGLISH PUBLIC LAW: 

EMBEACIir& AN OUTLINE OP 

GENEEAL JURISPKUDENCE; 

THE DEVELOPMENT OF THE BRITISH CONSTITUTION ; 

PUBLIC INTERNATIONAL LAW ; 

AND THE 

PUBLIC MUNICIPAL LAW OF ENGLAND. 



" An excellent book for ready reference, 

with a very clear and well condensed develop- 

nent of the British Constitution, the Public 

nternational Law, and the Public Municipal 

jaw, of England. For all practical purpo es, 

o book can be more safely recommended.'* — 

Evening Standard, Jan. 17, 1873.) 

" At the present moment, when general 

irisprudence is being cultivated with a view 

) a reform of our Municipal Law, Mr. 

asmith's book is likely to attract the 

tention it deserves. It is the careful com- 

lation of a perfect master of his work." — 

%e Morning Poet, Jan. 6, 1873.) 

• Indeed, the only hesitation we should 

ve in placing this portion of the work (The 

velopment of the British Constitution) in 

'. hands of a law student, would be that 

should discover that if he mastered the 

Die he would inevitably be able to pass 

of the examinations on constitutional 

and legal history without reference to 

ir histories. ...... We have only to 

that we know of no book which, in our 
ion, might more fitly, or perhaps so fitly, 
)laced in the hands of a beginner in 
study of law." — {Law Magazine, Feb. 
) 



" The chapter on International Law is, we 
have no hesitation in saying, the best popular 
and yet strictly precise and technical ac<.-ount 
which we have ever seen of the leading 
principles of a subject which, while it 
would require a laborious lifetime to master 
it, is yet one of which every intelligent reader 
feels himself compelled to learn some- 
thing."— (T/i* Glasgow Herald, May 2nd, 
1873.) 

"One word in high praise of the introduc- 
tory ' Tabular Analysis,' consisting of seven 
charts, in which, as in a table of pedigrees, 
can be comprehended at a glance the various 
divisions, subdivisions, and suboidinate and 
collateral sections necessary to the complete 
understanding of the various subjects.*' — 
{Public Opinion, Jan. 17, 1873.) 

*" Law books are generally repulsive to the 
general reader, but Mr. Nasmith has con- 
trived to throw in so much interesting mat- 
ter, in the shape of illustration, that anyone 
may read this with the same interest that he 
would have in reading Buckle or Froude." — 
{Tlie Bookseller, Feb. 1, 1873.) 

" An admirably compiled and cleverly 
arranged hand-book."— (2%e J^e/io, Jan. 21, 
1873.) 
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THE CHEONOMETEICAL CHAKT 



OF THE 



HISTOliY OF ENGLAND. 



This Chart embraces the Kistory of England from the Invasion of Julius Casar, 55 B.C., 
till the year 1860 a.d., and is so arranged that the position of each event 
detennines its date, renders its relationship to other events apparent, and enables 
the student to explain actions by circtimstances, and to associate men with their 
tifnes. It also gives what mere figures {dates) fail to impart, viz,, a well-defined 
map of the period, 

THE LORD CHANCELLOR, 



6, Cromwell Houses, W. 
May 20, 1868. 

SlE, — ^I have to thank you very much 
for the Chroiiometiical Chart ot English 
History, which you have been so good as to 
send me. I am batisfied there is no way by 
which History can be taught, and no way by 
which a reference to the prominent facts of 
History can be made so easily, as by means 
of a ^Synoptical Chart of this description. 

But the very original and strlkiriK arrange- 
ments as to colour, type, order, and super- 
ficial division, which you have adopted* 



appear to make your Chart very superior to 
anything of the kind 1 have seen, and to make 
it a great acquisition to the teacher and the 
student, and indeed to every library. 

I should think that a Law student, in 
particular, would find it pi-e-eminently use- 
ful, from the manner in which it interweaves 
the history of the Law with the history of 
the Country, at the same time that th« 
threads of each can be distinctly traced. 

I am. Sir, your obedient servant. 

Cairns. 



M. THIERS 
(Membre de 1' Academic Franpaise, Auteur de I'Histcire du Consulat et de I'Empire). 



Paris, le 25 avril, 1863. 

MoxsiEUS, — J'ai examine votre travail 
avec une s6rieuse attention. Je suis port^ 
h, penser que le mode d'enseignement par 
Tableaux ou Cartes, appliqu4 a de simples 
faits isol^s et aux dates, toujours si ditficiles 
ik retenir, peut offrn* de v6r' tables a vantages. 

Li oil le raisonuement ne vient pas en aide 
i la m^moire, les Tableaux mat6riels peuvei^ 
6tre d'un grand secours. L'experience ne 
tardera pas & nous appreudre si les Cartes, qui 



ontjtoujours 6t6 employees commerauxiliaire 
le plus propre ^ seconder Tenseigne-iient de 
la g(5ographie, pr6senteut le m6me avantage 
pour I'tJtude de la chronologie. Vous aurez, 
en ce cas, Monsieur, rendu ^ I'art d'instruire 
un service dont 1' Angleterre ne sera pus seule 
d. protiter, car votre systferae sera prompte- 
ment imitd dans tons les pays du monde. 

Agr6ez, Monsieur, mes felicitations avec 
I'assurance de mes sentiments les plus distin- 

^^^' A. Thiers. 



THOMAS CARLYLE, Esq. 
(Rector of the University of Edinburgh.) 



Bear Sir, — I have more than once looked 
into your Map of the History of England, 
and can now, since you request it, have no 
hesitation in saying, what is strictly the 
truth, that, were 1 a schoolmaster, teaching 
young people English History, I would de- 



cidedly procure myself a copy of that Map 
and hang it up, where it should be continu- 
ally conspicuous and legible to all my pupils. 
Yours sincerely, 

T. Carlyle. 
5, Great Cheyne Road, Chelsea, 
Oct. 22, 1807. 
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INSTITUTES 

OP 

ENGLISH PRIVATE LAW, 



BOOK II. 



CHAPTER L 

THINGS: THEIR ORIGIN, CHARACTER, AND INCIDENTS. 

Things are either natural or artificial. When thus 
used in antithesis to the term 'natural,' the word 
^ artificial ' imports two distinct classes of things — ^viz., 
those created immediately by the law, and those 
created by it mediately through individuals. It is 
with things artificial, the word being used in this 
sense, that the law is mainly concerned j for the first 
act of the law — if we may so express ourselves — when 
finding or coming in contact with any natural object, 
is to subjugate it, to take it out of the sphere of the 
natural, to place it within the pale of the hgal, to label 
or to name it, and to assign to it legal attributes. The 
lawyer, as lawyer, does not regard the field, the horse, 
or the heir-loom, as a thing of beauty or of pleasure, 
but as a subject of property, of which its peculiar 
characteristics are mere incidents. His attention is 
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a 

centered upon the means of acquiring legal interests in 
it, upon determining and defining what those interests 
are, and upon ascertaining in what way or. ways they 
may be alienated or lost. As the merchant rerards 
origm and quality solely as matters of value, so the 
lawyer considers them as mere elements of rights, 
duties, and obligations. 

Whether natural or artificial, every thing is neces- 
sarily either corporeal or incat'poreaL Things ' corporeal' 
are such tangible things as are the objects of sense — 
things that may be seen or handled. Things ' incor- 
poreal' are such intangible things as originate and 
exist solely in the mind — they are estates or interests 
in things corporeal, rights in and to, and the duties 
or obligations attaching to, such interests. 

Things incorporeal, therefore, are mainly, if not 
entirely, things artificial — i.e., pure creations of the 
law. 

The object of these remarks is to establish in the 
mind of the reader the fact of the broad distinction 
between material objects themselves, whatever be their 
nature, and the legal incidents of such objects. 

As everything is either natural or artificial, corporeal 
or incorporeal, so must it also be either moveahle or 
immoveahle, and that whether as a natural or a legal 
attribute. Land is said to be immoveable, for though 
portions of the Jand may be removed, it is obvious that 
the land itself cannot. As a purely legal attribute, not 
merely is the land itself immoveable, but all things 
which, though in their nature moveable, are so in- 
incorporated with the land as in the contemplation of 
law to become a part of ifc, are also said to be 
immoveahle ; for it is a legal theory that whatever is 
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planted in or npon the landj is ceded to the land — 
Quicquid plantatur solo, solo cedit. 

In addition to the division of things into naiural or 
artificial, corporeal or incorporeal, moveable or immove* 
able, all things are distributed by the law amongst three 
classes — viz.^ things real, things personal, and things 
mixed. For the moment we may satisfy ourselves by 
saying that the term 'things real' signifies all permanent 
and immoveable objects ; that the term ' things per^^^ 
sonal^ embraces two classes of things — viz.^ 'chattels 
real/ and ' chattels personal ' ; that a ' chattel real' is an 
inferior interest in a thing real; a 'chattel personal/ 
anything which^ in ancient times^ did not concern the 
realty, but which in some way was connected with, or was 
capable of accompanying^ the person ; and that ' things 
mixed ' are such as partake in part of the character 
of things real, and in part of that of things j9er«onaZ. 

Origin. — Concerning the origin of things, but little 
need be said. We have already, when treating of the 
nature of things, had occasion to comment upon the 
distinction between their natural and their legal origin. 
It is sufficient here to say that, except so far as the 
natural origin of a thing gives to it natural incidents 
that cannot be ignolfed by the law, which we will con- 
sider shortly, the fact of natural, as distinguished from 
legal origin, is utterly immaterial to the lawyer; or, 
speaking with greater precision, it is a matter of no 
moment to him whence the thing came, or in what 
region it dwelt before it fell into dominium, which may 
be said to be the date of its legal, as distinguished 
from its natural, birth. 

If we use the word ' things ' in so broad a sense as 
to include, not merely things properly so called, but 



306 THINGS : 

also rights, duties, and obligations — for it must be taken 
to be so used by most of our legal authorities — we bavei 
as to legal oingin, a triple division of things ; that is 
to say, we may with advantage classify things, when 
considered as to their legal origin, under three heads — 
vi?5., ' sovereign origin,' ' individual origin,' and ' con- 
sensual origin/ 

Sovereign Origin. — Of things, in the strict and narrow 
sense of the term, one only can be said to be of sove- 
reign origin ; that one, however— infinitely the most 
important of all — is the territory, or shortly land, for 
it is to the sovereignty that the subjection of the 
territory of the nation is due. When or how the 
sovereignty subjected it, is matter of history, not of 
law. That it has subjected it, and reduced it into, 
dominium, is the fact with which we have to deal, for 
it is to that fact that all its sovereign powers are refer- 
able. It is in the exercise of these sovereign powers 
that it creates all estates or interests in land. 

Again, using the word * things ' in the extended sense 
—viz., in that in which it embraces rights, duties, and 
ohligations — we trace the sovereign origin of things, that 
results from the mere fact of the subjugation of the 
land, and the creation of estates in it. For those estates 
must be conferred upon subjects, and must be held by 
those upon whom they are conferred upon some con^ 
ditions or terms. Those conditions or terms, be they 
what they may, establish, or rather are, the rights 
and duties, not merely of the holders of those estates, 
but of all others in reference to them. Those rights 
and duties, therefore, that spring from the fact of the 
existence of territory, constitute the second class of 
things of sovereign origin. 
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The third and remaining class of things of sovereign 
origin embraces all those rights^ and duties, enjoyed by 
and incumbent upon persons, that are not incidental 
to the possession of land — which, in order to distin- 
guish them from the former, may be styled peramal, 
as they relate to the person and the whole of one's pro- 
perty, land excepted.^ 

Individual Origin. — But, though all rights and duties 
originate with and in the law, the subject of some of 
those rights may have an origin which can neither be 
ascribed to nature — that is, in the sense in which we 
have spoken of natural origin — nor to the law. They 
originate with private individuals ; they are the births 
or fruits of the brain or the hand, and are called 
discoveries, inventions, or manufactures. The last of 
these, however, i.e. manufactures, is clearly distin- 
guishable from the others, and may, for most purposes, 
be regarded as mere conversions of pre-existencies. 
Concerning each, however, this much is indisputable, 
that no rights or duties can possibly exist respecting 
them, prior to their origin, save the right to originate. 
The moment, however, that they are respectively 
brought into existence, rights and duties peculiar to 
each immediately attach to them. 

Consensual Ori-ghu — Again, using the term things in 
the same extended sense, we come to the third and last 
class of things of legal origin — a class which is derived 
from the sovereignty, but is essentially different from 
sovereign origin. The first class of things of legal origin, . 
we have said, embraces all rights directly or immediately 
created by the sovereignty. Though not specified 

• > See * Derivative Rights— Contracts,' p. 7. 
2 See Index, * Chattels real/ 
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nrhen referrmg to that class^ one of sach rights is 
the right to contract ; or, in other words, to lay one- 
self under legal obligations to another, and, by so 
d^oing, to give to that other rights which he conid 
.not derive directly irom the sovereignty, which he could 
not originate by himself, and which must be created 
by the coincidence of two wills. Such things are, con* 
seqnently, said to be consensual, and are styled can- 
iraets. This third class of things, then, as it embraces 
the entire body of contracts, constitutes one of the most 
important branches of Private Law. 

Having thus glanced at the nature and origin of 
things, we propose, in an equally cursory manner, to 
review their incidents ; after which our further inves- 
tigation will be pursued with tiie detail consistent with 
our limits that is demanded by the relative importance 
of each subject. 

- . Incidents. — Incidental to every existence are certain 
properties and attributes, some of which are natural, 
others purely legal. Some, indeed most, of such pro- 
perties might be styled mtosed ; for the law, whether as 
to persons or as to things, not merely necessarily, but 
professedly, looks to their nature. Change, for ex- 
ample, is the characteristic of all things mundane; 
birth, growth, and decay are not confined to man, the 
beast, and the plant, for the field of one age may 
become the forest of another, the coal-mine of a third. 
The relative rapidity of the change, and not the fadt 
of the change, is that which constitutes one of the* 
peculiarities of the particular object. We do iiot talk 
of the birth, decay, or extinction of land, because, 
relatively to persons and other things, those changes, 
in the case of land, are too gradual, and the stages too 
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remote, to constitute an element in our calculation or 

speculation respecting it; but we take note of its 

accretions, because these are of moment to the indi* 

yidual occupant of a particular parcel to whom the 

consequences of a stream bursting its ancient bounds 

may be of the utmost iinportaiice, by adding to or 

taking from his available land. Still more important 

are the fruits of things/ whether those things are lands, 

or cattiie, or goods, or money, for in many instances 

the value of the thing to us consists in the harvest of 

its fruits. Land unproductive of vegetable or mineral 

wealth ia a desert, profitless to man. The value of 

beasts fit neither for draught nor burden, consists^ 

while alive, in the fruits they yield ; for example, their 

milk, or their wool, and their young, the source of 

future crops. The fruits we derive from our goods and 

•chattels may be the comfort and pleasure they afford 

us, or the money they produce by being lent on hire* 

The fruit of money is its interest. The man who has 

to sell his. field, to kill his sheep, or to spend his 

sovereign, in order to live, does not subsist upon the 

finits of his field, his sheep, or his sovereign, but upon 

it, or upon that which he has obtained in exchange 

for it. 
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CHAPTER 11. 

DOMINIUM. 

Domiaiiim. — Dominium may be defined to be 'the 
control of or over a given thing-/ In this, the mdest 
sense of the term, it is evident that dominium' does not 
necessarily import ownership; for a person May have 
the dominium or control of or over a thing of which he 
is not the owner ; for example, if we take A. to repre- 
sent a person; and B. to represent any given thing what- 
soever, it is clear that A. is either the owner of B. or 
he is not. That if he is the owner, he is either in pos- 
session of it or he is not. That if he is not the owner, he 
may either be in possession or not be in possession ; that 
if he is not the owner but is in possession, he miist be in 
possession as not of right, that is, in wrongful posses- 
sion (trespasser) ; or he must be in possession as of 
right; and if he is in possession as of ^ right,; though 
not the owner, he must be in, by virtue either of a coni 
tract, or a license, or as a fiduciary.^ When A. is the 
sole owner, and is in possession, he is said to have- 
the absolute dominium — to have the jus utendi,fruendt, 
et abutendi quatenus juris ratio patitur; that is, the- 
right of using, enjoying the fruits of, and of aliena- 
ting the particular subject of property to the fullest 
extent permitted by the law.^ If he is the owner, but 

* See ante^ < Intervention,* p. 55. ^ See Inst. P. L, p. 80. 
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not in possession-;— or, if he is not tjie owner,^ibut is 
in possession — ^he is said to have a qualified, domU 
nium, his rights and duties being regulated by the 
natare of his title. The ownership of property-may be 
said to be qualified — (1) when the ownership is shared 
with another or others ; (2) when the time of enjoyment 
is limited. or deferred; (3) when the use is restricted, 
otherwise than as a mere natural incident. 

Whatever may be the nature of the thing that is the 
subject of property — i.e., whether it comes under tl^e 
category of real, personal, or mixed property,^ , e.g., 
whether it is land,^ a horse, or a deed chest, — if it be- 
longs to A. solely, it is said to be his absolute property ;^ 
whereas, if A. gives, sells, hires, or entrusts it either to 
B. and 0. jointly, or transfers it to either B. or C. for 
a specific time or purpose, it becomes not merely the 
qualified property of B. and C, or of B. or C, as the 
case may be; but, except in the case of gift, sale, or 
barter — in either of which cases A., by this perfect 
alienation, transfers his dominium — ^A. converts his 

' See post, *The Legal Distribution of Things.' 

2 In l3ie eye of tlie law, every man's land is inclosed by an ideal if 
not an actual fence. His land is therefore called his elo86. Every 
unauthorized entry upon or direct interference with it is called a tres- 
pass ; and, being a trespass to his close, as distinguished £rom his person, 
is styled a trespass qimre elauswn f regit j or a trespass whereby his close 
was broken. The mere trespass is the tort ; hence it is not necessary 
to show any actual damage in order to support the action of trespass 
quare clawmm f regit. As the law regards every man's land as his 
close, so it esteems his house his casthy and as such his safe retreat. 
Domtts sua cuiqtte est tutissimum refugium. His house is, in fact, but 
a portion of his land. Cujus est solum ejus est usque ad aelum. So, if 
another builds a house or plants trees upon it, they immediately become 
the property of the owner of the land ; for whatever is planted on the 
land, and by whomsoever planted, it becomes part of the land — Quiequid 
plantntur solo, solo cedit. Indeed, subject to sovereign necessities, the 
owner'srights, he having what is called the absolute dominium or owner- 
ship^ are limited only by the duty so to use his own as not to occasion 
injury to another — 8ie utere tuo nt alienum non Itedas. 

* But see post^ cap. 6, * Estates in Realty,' * Quantity of Interest* ; 
and cap. 12, * Sovereign Interest in Personalty.' 
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absokte into a qnaliSed domiDmia. In other -rrorde, 
whenever a thing, at one and the same time, id the 
Bnbject of the proprietaiy rights of more than one 
person, though the rights of one of more of sach 
persons may be in abeyance, the dominium, ownership, 
or property of each is qualified. 

If Tre accept it as a fact that dominiam or ownership 
does not necessarily import possession, we naturally 
divide owners or proprietors into two classes — ^viz., 
owners m possession and owners not in possession, or 
iwersion^s ; and, as to dominium, have but one other 
class of persons to consider — viz., persons in possession 
who are not owners, bat who, from the fact of their 
being in possession, necessarily have dominittm, in the 
sense of control, over the thing in question. 

Persons in possession, but who are not owners, 
may be divided into two classes — viz., tre^assera,^ 
and termors i the latter being divisible into three 
classes, viz., contractors, fiduciaries, and licensees.' I 
use the word ' trespasser ' to express a person in pos- 
session without legal title to possession. Such person 

* 'If,' aaysHaule, J. (Jonav. Chaptaaa, 2 Exch. 821) 'tliaraara two 
' a a. Held, each Bsieriiiig; tbat the field is his, and el ' ' * 



■ome act in tlie asBBrtion of the right of possessioit, and if the question 

ig, which of those two la in actual poaaostuon f 1 answer, the penon 

who hoa the title is in actual posiesBion, and Uie other pereoit ia a 

Irt^patur ; they differ in no other renpect.' The right to expel the 

wrongftU posscBMtr, termed ejectment, hetongB t« him who has the light 

to pOMeanon ', haace the fundamental rule in actions of ejectment is, 

that ' the plaintiff mint recover by the itrengtk of hit oma title, nmf net by 

thtteeaituuqfhuantagoaitt't;' for, if neither the plaintifl'norlhe defen- 

poBSeasioo, there i? no reason why the Court 

>n in pesseBuou till he who is actually entitled 

ership without poBsessioD is ioBufficieut to sus- 

«pas» is porely a pouciiorsf action, founded solely 

1, the fact of ownership ia not a necessary ingn- 

leapass against a wrong-doer. (^See Ztuniert v, 

AthsT V. Whitlack, L. K. I Q. B. i.) See mtt, 

«(«, p. 5fi, and jiwf, ' Alienation in Ttiut.' 
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hajs no leg&l irights to 6r in the thing possessed^ ea:cept 
those derived from the bare fact of possession; such 
rig^t^ however, is a legal right as against all bat the 
owner entitled to possession. 

I use the word * termor ^^ to express one in posses^^ 
sion as of right — not necessarily by contract — ^but 
for a prescribed period.^ I use the word ' contractor ■ 
to express one in possession as of right by contract, 
and for his own b^oiefit. I use the word ^fiduciary* 
to express one in possession as of right, not for his 
own, but. for the benefit of another or others ; and the 
word ' licensee ' to express one in possession for his 

' The ezpressioii termor is, in technical language, almost ezclusiyely 
confined to realty. It is, however, none the less applicable to per- 
sonalty. It is here used to express an interest in property, whether 
real or personal, which is limited as to the time of duration. 

^ As the particular estate or interest created by the grantor deter- 
mines the relation that shall subsist between him and the grantee, so 
the fact of his having created an interest in the land, and vested it in the 
grantee, necessarily alters the relation that existed prior to the grant — 
(1) between himself and the grantee; (2) between himself and 
strangers ; and (3)- between those strangers and his grantee. The 
land remains the same ; the act that was, is still a trespass. But 
the question arises, Who has suffered the injury contemplated by the 
law ? Was it sustained by the grantor, now styled the reversioner ; 
or by the grantee, styled the tenant; or by both reversioner and 
tenant ? That it was sustained by the tenant is clear, for trespass to 
knd is always trespass to the right of the tenant ; and as to the 
tenant, as we have already seen, the £act of actual damage is 
immaterial, except in detenmning the measure. Whether it was an 
injury or not to the reversioner, depends entirely upon the nature and 
exitent of the damage. If the damage is of such a nature as to survive 
the term Of the tenant, it is an injury to the reversioner ; if it is not of 
such a nature, it is not an injiuy to him. Every trespass to land is, 
therefore, an injury to the tenant, and may be an inj ury also to the rever- 
noner, when of Suich a nature as to endure till the reversioner becomes 
himself again the tenant. But it cannot be a trespass as to the rever- 
flioner, for trespass can only be committed against the person in pos- 
session. The light of action, however, in either case, it bein^ one and 
the same wrongful act, dates from the act, and may be exercised by 
either the tenant or the reversioner, each for his particular injury. 
But as the interests of the reversioner and tenant are distinct and de- 
ferent, a joint iaction against the wrong-doer cannot be maintained by 
the reversionier and tenant. The tenant must sue, if at all, in trespass / 
the reversioner, in ease. 
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own benefit, with the sancticm of the owner, bat not hy 
virtue o£ contract or trust. 

Possession (or occupancy] hostile to the rigbts of the 
owner ; possession granted by the owner for the sole 
benefit of the grantee ; possession granted by the owner 
for the mutual advantage of owner and grantee; and 
possession given by the owner for the sole benefit 
of the owner or his nominee, appear to embrace 
every kind of possession. Nor can it be doubted that 
each of these four classes must have existed in every 
state, and in every condition of that state, and in 
relation to every species of property ; and that, having 
existed, each class of possession must have drawn to it, 
or given rise to, legal doctrines adapted to its distinc- 
tive character. 1 

' We are, howBTBT, not imfrequently told that tie doctrine of 2Vmi», 
as e, branch of English Lav, ia of compatatiTely modem origin. Our 
text-writers, almost vitk one consent, point to the reign of Henry 
VIU. as the date of ita institution. They admit, indeed, that the 
doctrine of TmiU had its origin in the prior doctrine of Uiet, and inti- 
mate that the doctrine of Uses was invented by the ecclesiastics of the 
the thirteenth and fourteenth centuries, the necessary inference trota ■ 
their hinguage being that, prior to that period, our anceatora were igno- 
rant of the doctrine of Trusts. (See Appendix A.) Obedient to xuch 
teaching, modem writers on ' bailments' — admittedly a branch of the 
Common Law, and, as such, not denied an existence coeval with the 
foundation of that branch of our law — appear to have felt thcmaelves 
□ot a little perplexed with the classifi cation of the various kinds of 
bailments. For example, Lord Holt, in 1703, in the celebrated case of 
CoggS t. Barnard (See Smilh'a L. C. i. 171), compiencoe with ' deposi- 
tum,' defined by him to bo 'a naked liailnient of good* to be kept for 
the use of the bailor gratis' ; proceeds with ' commodatum,' ' locatio rei,' 
' vadium,' ' locatio opens faciendi,' all bailments with consideration ; 
and concludes with ' mandatum,' which he defines to bo a delivery of 
ho is to carry them or do something about them 
principle he so arranges the different kinds of 
t to say, unless, indeed, ho had son^e notion of 
and showing that, between the bare deposit and 
uciary purpose, and that for another, deposit and 
tho mutual benefit of depositor and depositee, and 
(fflff as distinguiahedfrom/rHit. (See those seveHJ 
e object of directing the reader's atlentioa in this 
is to establish what appears to the writer to be 



DOMINIUM. 315 

AcquiJBition. — The acquisition of property may be 
said to be either original or derivative. That is^ in the 
case of original acquisition^ the title to the property is 
not derived from any other person^ whereas^ in the case 
of derivative acquisition, it is. The subjects, therefore, 
of original acquisition are said to be extra dominitcm, 
the subjects of derivative acquisition are said to be in 
dominium. If we may be permitted to call that which 
is not in existence at the moment, but which will, or 
may, come into existence at a future time, a thing, we 
may sdy that every thing is in one of three positions ; 
viz. — (1) in esse, i.e., in being, but ?io^ in dominium; 
(2) in essey and in dominium ; or (3) not in esse, and 
necessarily not in dominium. 

Original Acquisition. — Original acquisition can be 
made of a thing in esse, but extra dominium, in one way 
only — ^viz., by Usucapio or Occupancy. It is, however, 
customary and convenient to 'treat of this mode of ac- 
quisition under three heads ; i. e. — (1) Occupancy, in the 
case of land ; (2) Capture, in the case of animals ; a,nd (3) 
Finding, in the case of chattels personal. Original acqui- 
sition may be made of a thing not in esse, by either (1 ) 
Accession or accretion, (2) Invention, or (3) Manufacture. 
Original acquisition cannot be made of a thing in esse 
and in dominium, but derivative acquisition may be 
made of it by (1) Contract— e. g., gift, barter, exchange, 
sale, marriage, (2) Specification, (3) Commixtion, or (4) 

incontrovertible; viz., that the two forms of bailment respectively 
designated, by reference to their purpose, * depositum* and * mandatum,* 
are pure fiduciary deposits or trusts ; that the possession of the bailee, 
in either case, is that of a trustee ; that, consequently, the doctrine of 
trusts is coeval with that of bailments ; and, in short, that there cannot 
be any difference in principle, though there may. be in detail, between 
the fiduciary of real and the fiduciary of personal property. (See post, 
* Alienation in Trust.') 
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Succession. It may be stated generally, that, in the 
case of original acquisition, the dominium is always 
absolute yrhen not qualified by being joint; whereas, in 
the case of derivative acquisition, the dominium may 
be either absolute or qualified — e, g., in the case of 
gift, sale, barter, or exchange, it is absolute when not 
joint. In all other instances, it is qualified. We will 
discuss these various modes of acquisition in the order 
indicated. 

Occupancy, Limitation, Prescription. — Of the three 
terms ' occupancy,' ' limitation/ and ^prescription,^ the 
term occupancy is the widest; it may be considered 
as the generic term, the other two designating species 
of that genus. The legal doctrine of occupancy is, in 
fact, a recognition of the natural mode of acquiring 
property, viz., by taking possession of the unoccupied ; 
coupled with a declaration that the necessity of cer- 
tainty as to ownership, renders it expedient to hold 
that such possession during a given period shall be 
held to give an indefeasible title to the occupant. 

Occupancy. — The term 'occupancy'^ is usually and 

^ Blackstone mentions occupancy as a mode of acquiring property. 
He says, 'There are some few things, which, notwithstanding the 
general introduction and continuance of property, must still unavoid* 
ably remain in common, being such wherein nothing but an uaufruc^ 
tttary property is capable 'of being had; and therefore, they still 
belong to the first occupant during the time he holds possession of 
, l^em, and no longer. Such, among others, are the elements of light^ 
air, and water y which a man may occupy by means of his windows, his 
gardens, his mills, and other conveniences ; and such, also, are the 
generality of those animals which are said to be fera natungf or of a 
wild and imtameable disposition, which any man may seize upon, and 
keep for his own use and pleasure.' (1 Steph. Com, i. 169.) Soyereign 
title by ocettpaney is intelligible in the case of newly -discovered 
countries. Private title to realty by limitiUion, or pretcriptioUf or to 
personalty by capture, &c., and the English doctrines of easements and 
usufructuary rights, are no less so ; but unless we are justified in saying 
that a man acquires rights of property in the fire witii which he bums 
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conveniently confined to the case of the origiuftl acqui* 
sition of territory by a sovereign power .^ 

Limitation. — The term limitation^ when applied to do* 
minium^^ is confined to the acquisition of land or goods 
and chatteU, by virtue of statute — which, by barring 
the rights of the prior owner, coi^verts a defeasible Utle 
of the actual occupant into an indefeasible title.^ 

Prescription.^ — The term prescription is, in our legal 
system, confined to the like mode of acquiring what 
are styled incorporeal interests in land.^ 

Contimums Possession^ the effect of, — It sometimes 
happens that the owner of property, whether real or 
personal, either through ignorance of his rights, or 
negligence in protecting them, allows another, either 
by himself, or by himself and representatives, to oc- 
cupy, enjoy, and deal with such property, as if it were 
his own. In such cases, the law has fixed given limits, 
regulated by the nature of the property, within which 
the owner must assert his rights, or for ever lose them. 
The practical result of which is, that the undisturbed 
possession for the time specified, transfers the property 
from the original owner to the person in possession. 
Undisturbed possession, therefore, for a given period, 
determined by the nature of the subject of possession, 

his finger, it is not easy to conceive what is to be understood by this 
passage as a legal proposition. 
1 See Inst. P. L. p. 257—262. 

* It is also applied to the limitation of the right of action, in cases 
not involving the settlement of property rights. 

5 In the case either of 'Limitation* or 'Prescription* the title is 
essentially original, the statutory right being obviously based upon an 
abandonment by the prior owner, which after a given time he is pre- 
eluded firom denying. See ^ Continuous possession,* 

* * Prescriptio est titulus ex usu et tempore substantiam capiens ab 
auctoritate legis.* (Co. Litt, 113 b.) 

* See post, cap. xi. 
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giv^fi a legal title to it, or, in other words, is one mode 
of acquiring property — i. e., provided always that there 
is no fraud. 

iw the case of Realty. — ^When the adverse user ex- 
tends to entire occupation, the right of the original 
owner is barred — L e., is put an end to — in the case of 
land itself, as to private individuals, by 3 & 4 Will. IV. 
c. 27, s. 2, after twenty years.^ 

Without attempting to give the history of the law of 
prescription, we may remark that, prior to the 3 & 4 
Will. IVi c. 71, intituled 'An Act for shortening the 
time of Prescription in certain cases,'^ the Existence of 

1 3 & 4 Will. IV. c. 27, s. 2, 'After the 31st day of December, 1833 
no person shall make any entry or distress^ or bring an action to re- 
cover any land or rent, but within 20 years next after the time at 
which the right to make such entry or distress, or to bring such action, 
shall have first acrued to some person, through whom he claims ; or, if 
such right shall not have accrued to any person through whom he 
claims, then within 20 years next after the time at which the right to 
make such entry or distress, or to bring such action, shall have first 
accrued to the person malong or bringing the same.' See 37 & 38 
Vic. c. 67, postf Appendix C. 

^ The following abstract of its provisions ifi taken from Burton's Com- 
pendium of Real Property, p. 326, n. (a) : — * No claim by custom, pre- 
scription, or grant to any right of common, or other profit or benefit to be 
taken and enjoyed from or upon land, except such matters asby the Act 
are specially provided for, and except tithes, rent, and services, shall, 
where it has been enjoyed by any persons claiming right thereto 
without interruption for 30 years, be defeated or destroyed by showing 
only that such right, profit, or benefit was first taken or enjoyed at 
any time prior to such period of 30 years; and, where taken and 
enjoyed, as aforesaid, for 60 years, the right shall be deemed abso- 
lute and indefeasible, imless it appears that the same was taken and 
enjoyed under some deed or writing (s. 1). 

No claim by custom, prescription, or grant, to any wap or other 
edsementy or to any watercourse, or the use of any water, when the same 
shall have been enjoyed by any person claiming right thereto without 
interruption for 20 years, shall be defeated or destroyed by showing 
only that such way or other matter was first enjoyed at any time 
prior to that period ; and, after the like enjoyment for 40 years, the 
right shall be deemed absolute and indefeasible, unless enjoyed under 
some deed or writing (s. 2). 

"Where the use of liffht for any dwelling-house or other building 
has been enjoyed for 20 years^without interruption, the right shall be 
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the right of the actual possessor of an incorporeal here- 
ditament rested upon the presumption of a lost grant 
made to his ancestor or predecessor at ' time imme" 
morialy — i.e., before a.d. 1189 — which presumption 
might be rebutted by showing the commencement of 
such enjoyment at a later though remote date, which, 
as the Act says, was * in many cases productive of in- 
convenience and injustice.' 

In the case of Personalty, — From the nature of the 
subject of the right of property, the user that will de- 
stroy the right of the original owner must extend to 
the entire occupation, which, by the 21 Jac. I. c. 16, 
s. 3,^ after the period of six yearSj deprives the original 

deemed absolute aod indefeasible (auy local custom notwithstanding) 
unless enjoyed under some deed or writing, (s. 3.) 

Each of the aforesaid periods shall be the period next before some 
suit or action, wherein the claim or matter to which such period may- 
relate shall be brought into question ; and no act shall be deemed an 
interruption, xmless submitted to, or acquiesced in, for a year after the 
party interrupted had notice thereof, and of the person making, or 
authorizing the same to be made (s. 4) ; sec. 5 provides as to form of 
proceeding ; sec. 6 disallows presumption in the case of periods shorter 
than those named ; sec. 7 provides as to disability, e, g., from infancy, 
non compos mentis, &c. ; sec. 8 fixes the period in the case of water at 40 
years, which see. 

1 See Inst. P. L. p. 348. 

- 21 Jac. I. c. 16, s. 3. * All actions of trespass quare clatcsumf regit; 
all actions of trespass, detinue, action sur trover, and replevin for taking 
away of goods and cattle ; all actions of account, and upon the case 
[other than such accounts as concern the trade of merchandise between 
merchant and merchant, their factors or servants, repealed by 19 & 20 
Vic. c. 97, s. 9] ; all actions of debt grounded upon any lending or con- 
tract without specialty ; all actions of debt, of arrearages of rent, and 
all actions of assault, menace, battery, wounding, and imprisonment, 
or any of them, which shall be sued, or brought at any time after the 
end of this present Session of Parliament — shall be commenced and 
sued within the time and limitation hereinafter expressed, and not 
after : that is to say, the said actions upon the case (other than for 
slander), and the said actions for account, and the said actions for tres^ 
pass, debt, detinue, and replevin for goods and cattle, and the said 
action of trespass quare clausum'f regit, within three years next after the 
end of this present Session of Parliament, or within six years next after 
the cause of such actions or suit, and not after; and the said actions of 
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owner of his rigHt^ and establishes that of the new^ by 
debarring the original owner of all legal means of re- 
covering possession. 

Capture.^ — ^The term acquisition by capture^as used in 
connection with private law, may be said to be confined 
to animals fer€B naturce. Animals ferce naturce appear 
by our law to be divided into three classes ; viz. — (1) 
game^; (2) royal beast, fish, and fowl/ and (3) all other 
animals that are not domitoe naturce^ The right to 
kill game upon any land belongs to the owner of that 
land pro tempore (mere occupiers for short terms 
excepted), and may be conferred by him upon whom- 
soever he may think fit. The absolute property in 
game vests in him upon capture, whether by him or 
by another for him, or in the person to whom he grants 
the right to capture and appropriate.^ All persons 

trespass, of assault, btUtery, wounding, imprisonment, or any of them, 
within one year next after the end of tms present Session of Parlia- 
ment, or within four years next after the cause of such actions or suit, 
and not after; and the- said actions upon the ease for words, within one 
year after the end of this present Session of Parliament, or within two 
years next after the words spoken, and not after.' But, by s. 7, ' if 
any person or persons that is or shall be entitled to any such actions of 

trespass, &c. &c be, or shall be at the time of any such cause 

. of action given or accrued, fallen, or come within the age of 21 years, 
feme covert, non compos mentis [imprisoned, or beyond the seaa-^no 
longer disabilities, by virtue of 19 & 20 Vic. c. 97, s. 10] ; then sucb 
person or persons shall be at liberty to bring the same actions, so as 
they take the same within such times as are before-mentioned after 
their coming to or being of full age, discovert, of sane memor}' [or 
returned from beyond the seas], as other persons having no such im- 
pediment should have done/ 

1 For < International rights as to,' see Inst. P. L., p. 316 et seq, 
- Gktme includes hares, pheasants, partridges, grouse, heath or moor 
game, black game, and bustards (1 & 2 Will. lY. c. 32, s. 2). The 
25 & 26 Vic. c. 114, for the purposes of that Act, extends the list to 
woodcocks, snipes, rabbits, and the eggs of pheasants, partridges, 
grouse, black game, and moor game. 
3 £,ff,, deer, bears, whales, sturgeon, and swans. 

* Under the title domita natura may be ranged all those commonly 
styled domestic animals. {JSteph. Com, ii. 5.) 

• See 1 & 2 WiU. IV. c. 32, and Steph. Com. ii. 20. 
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killings takings or pursuing game (hares excluded)^ 
must, however^ take out a yearly excise license for that 
purpose.^ If a man starts any animal ^ree natura on 
his own ground^ and follows it on to the ground of 
another^ where he captures it^ the property vests in 
him. If he starts it on another's ground^ and there kills 
it, the property vests in the owner of that ground. If he 
starts it on the ground(not warren) of one and kills it on 
the ground of another^ the property vests in himself^^ 
notwithstanding the fact of his being a trespasser.' 

Accession. — ^When anything, the property of A., 
receives either by natural or artificial means an acces- 
sion — e. g., vegetation to his land, young to his cattle 
— the thing acceded is his as an incident of his pro- 
perty in the thing to which the accession has taken 
place. When then his mare has a foal by another man's 
stallion, the foal is his ;^ for, in the case of animals, 
partus sequitur ventrem} 

Invention.'^The word 'invention,' when used to 
indicate the legal rights and duties incidental to the 
products of the brain, may be regarded as a generic 
term, the two species being copy-right and patent-right. 
Concerning copy-right, I do not propose to add to the 
few words that are to be found upon that subject in 
the ' Institutes of English Public Law,* p. 399. As to 
patent-rightj Lord Cairns, in introducing his Bill 
respecting it, is reported to have said that the 

1 See 11 & 12 Vic. c. 29 ; 23 & 24 Vic. c. 90. 

= See Sutton v. Moody, 11 Mod. 76 ; 1 Ld. Raym. 260. 

* See, as to Chase or warren, Steph. Com. ii. 22. 

^ Si eqnam meam equus tuus prsBgnantem. fecerit, non est tuum sed 
xneum quod natum est. 

• Cygnets, the young of swan, are an exception' td this rule, they 
being &e joint property of the owners of the male and female birds, 
between whom they are divided. (7 Coke*t JRep, p. 82.) ' 
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entire statutory law concerning patent-right will be 
contained within the four corners of the new Act. 
Such being the case, nothing is here added to what 
has been said in the ' Institutes of English Public Law,' 
respecting monopolies and patent-right. Should the 
JBill in question be law before this work is published, 
the Act will be found in the Appendix. 

Berivative Acqnisitioii. — ^Derivate acquisition, as 
already stated, and as the term indicates, exists by 
virtue of transfer from a former to the present 
possessor. We have observed that, whereas in the case 
of original acquisition the dominium is always absolute 
when not joints in the case of derivative acquisition it 
may be either absolute or qualified. We may now add 
this further remark, that, as a matter of reason, and 
as a general principle of law, a man cannot transfer to 
another what he himself does not possess. Whenever, 
therefore, dominium is acquired derivatively, the first 
fact to be ascertained is the exact interest of the 
transferor. So logical and reasonable is this principle, 
that its statement is sufficient to secure its acceptance 
as a naked proposition. But the moment we attempt 
to apply it to the every-day affii^irs of life, we see that it 
involves a practical impossibiUty — ^viz., the investiga- 
tion of every man's title to the article he wishes to sell, 
i. 6., assuming that the purchaser will not part with his 
money till satisfied as to the vendor's title. To meet this 
difficulty, the law excepts from the general principle of 
the rule — (1) The transfer of corporeal chattels by sale 
in. market overt ; and (2) By the Statutes of Limitation 
and Prescription, as already explained, makes the pos- 
sessor secure by effiuxion of time. Dominium, or 
ownership, may be acquired derivatively either during 
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ihe hfe, or after the death, of the person from whom it 
is derived. It may be transferred either voluntarily 
or involuntarily; that is, either by his act, the object of 
which is to eflfect the transfer, or by some act or omission 
of his, the legal consequence of which is a transfer. 

Voluntary^ Alienation, — Inter vivos. — The acquisi- 
tion of dominium, resulting from voluntary alienation, 
may be divided, according to the object or intention 
of the alienation, into three classes, — viz. (1) Where 
the object is to vest the ownership in some specific 
person or persons ; (2) Where the primary, if not the 
sole object is to divest the dominus; and (3) Where 
the object is to create a m6re qualified interest. 
Under the first head, we have the contracts of gift, 
sahy and barter, to the specific consideration of each of 
which, as to that of those falling under the third head, 
our attention will hereafter be directed in detail. 
Under the second head we have abandonment. Under 
the third the contracts of pledge, loan and hire, and 
alienation in trust. 

Abandonment.^ — Concerning abandonment, two ob- 
servations only need be made, — ^viz., (1) The term 
'property^ does not necessarily import a thing of 
value or benefit. A man^s shares in a company are 
property. They may, however, be worse than value- 
less. They may have liabilities attaching to them. The 

1 In conveyancing, the term * Voluntary conveyance * signifies a- con- 
veyance without valuable consideration. 

^ I have ranged, under the heading * Originaiacquisitionf title secured 
by the Statutes of Limitation and Prescription, regarding them as 
species of the genus occupancy y which is, undoubtedly, when understood 
in its widest sense, not merely one, but the most important of all the 
means of original acquisition. I have, however, in Table IV., repeated 
their mention, and in the second instance placed them imder the sub- 
division of derivative acquisition, * Abandonment* To some, that may 
appear the better place. 
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owner of such property cannot throw off his liability 
by abandoning. He cannot^ in fact, abandon. (2) 
Speaking generally, the right to abandon attaches to 
such property only as can be abandoned without 
violation of duty or breach of obligation. 

Involuntary Alienation. — Losing and Finding. — 
The general rule of law as to things lost or abandoned 
called bona vacantia, is that they become the property 
of the first occupier or finder, provided he takes reason- 
able and unavailing pains to discover the last owner.i In 
the case of property designedly abandoned, the finder's 
property is absoluie. In the case of property lost, the 
finder does not acquire an absolute, but a qualified pro- 
perty, which is, however, sufficient to enable him to keep 
the thing found against all but the rightful owner.^ To 
these general principles, however, there is this excep- 
tion, that things falling under the designation of 
treasure-trove, waifs, estrays, and lorecks, do not vest 
in the finder, but belong to the crown.' 

Commixtion {Confusion). — ^If the owner of property 
so mixes his property with that of another, and with- 
out his consent, that it is impossible after such mix- 
ture to distinguish or apportion the original property 
of each; as, for example, if A. pours wine into B.'s 
wine, or mixes fiour with his fiour. Whatever may 
have been the intention of A., the property in the 
entire bulk vests in B.^ 

Foffeiture. — ^By 33 & 34 Vic. c. 23, s, 1, it is en- 

1 See Staph. Com. ii. 539. 

' See Armory v, Delamirie, Smithes L. G. i. 301. 

* See Steph. Com. ii. 539. As to the disposal of things left acciden- 
tally in public conyeyances — cabs and omnibuses — see the Hackney 
Carnage Acts, 1 & 2 WiU. IV. c. 22, -. 49 ; 16 & 17 Vic. c. 33, s. 11. 
See post, 'Common Carriers.' 

< Ward V, Ayre, Cro. Jac. 366. 
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<acted^ that 'No confession, verdict, inquest, conviction, 
or jadgment of or for treason, or felony, or felo de se, 
«hall cause any attainder, or corruption of blood, or 
any forfeiture or escheat; provided that nothing in 
this Act shall affect the law of forfeiture consequent 
upon outlawry,' The effect of this enactment is to 
leave forfeiture in the case of outlawry as the only 
instance of forfeiture, the dominium being absolute. 
Where, however, the dominium is qualified or special, 
forfeiture for breach of covenant is of frequent occur- 
rence — 6.gr.,in the relation between landlord and tenant.^ 

Banhruptcy.^ — ^Bankruptcy is, unhappily, a some- 
i^hat fruitful source of transfer of dominium, and that not 
merely of the property of the bankrupt himself, but, as 
we have seen, of that of others, which happens to fall 
Hinder the designation of ^property m the apparent 
ovmership and disposition of the hanhmpt* at the time 
of his adjudication. 

Alienation post Mortem. — At death, the property 
of every man necessarily passes into other hands, un- 
less indeed it is so concealed as not to be found. Bis 
property, that excepted which dies with him — mere life 
interests, — ^is vested in another or others, either by him- 
self or by act of law. It being his, he has the right 
to leave it to whomsoever he may think fit ; nor will 
the law question his disposition, whatever it may be, 
if (1) at the time of the disposition he had mental capa- 
city ; (2) if the disposition was not induced by any 
fraud or undue influence; and (3) the disposition is 
not in violation of the law.^ Should he abstain 

^ See post, * Landlord and Tenant.' 

- See antef p. 266 et seg,; and Inst. P. L. pp. 401 — 406. 

^ See, as to gifts for superstitioTis or charitable uses, * Jannan on 
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from disposing of his property, either by devise, 
bequest, or donatio mortis causdj the law determines 
the successors to his real estate, by the Canons of In- 
heritance — enacted by the 3 & 4 Will. IV. c. 106, as 
amended by 22 & 23 Vic. c. 35, ss. 19 & 20— and the 
doctrine of Escheat. It determines the successor or 
successors to his personalty by the Statute of Distribu- 
tion—the 22 & 23 Car. n. c. 10 ; 29 Car. IL c. 3, s. 
25;lJac. 11. c. 17.1 

« 

Extmctioii. — ^Under the title ^ extinction ' I have, in 
Table VII., ranged ^ destruction/ ' merger,^ ' abandon- 
ment,' Moss,' ' commixtion,' 'forfeiture,' and 'bank- 
ruptcy.' Upon referring to the several heads in the 
same Table which necessarily fall under the title ' ac- 
quisition/ the reader will at once see that, as the 
acquisition of proprietory rights by one, involves in 
many cases the loss or extinction of those rights in 
another, it is necessary, when tabulating, to range 
things under different titles. It is, however, unneces- 
sary to repeat, under the second title, what has been 
said concerning those heads that have fallen under the 
title first considered. Our attention is therefore here 
confined to ' destruction ' and ' merger.' 

De9tniction. — ^The term 'destruction' necessarily 
involves the fact of the possibiUty of destruction. 
Speaking as scientific chemists, we should at once 
admit that nothing is capable of destruction, and that 
^hat which is commonly termed destruction is, in fact, 
nothing but change of form, or combination of ele- 
ments. Speaking as lawyers, we say that any change 

Wills/ chap. 9 ; and, as to the rule against perpetuities, Thelluson's 
Case/ post. 

1 See post, * Succession.* 
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of form which, destroys the identity^ is^ as a general 
proppsitioiiy the destruction of the original subject 
of property. The term 'destruction^' then^ when 
applied to property-rights, is referable first to the 
subject of property itself, and secondly to the pro- 
perty-rights in the subject, be they what they may. As. 
to the subject itself, it may be either capable or in- 
capable of destruction — e.g.^ a horse, a book, a table ; 
indeed, speaking generally, all things that are desig- 
jaated 'goods' and 'chattels personal' may, in the 
legal sense of the term, be destroyed, whereas land 
cannot. By the destruction of a thing, all property- 
rights in it are necessarily destroyed or extinguished. 
Such property-rights may, however, be destroyed or 
extinguished in these same things without the destruc- 
tion of the things themselves. So, in the case of 
things that^ cannot themselves be destroyed, the pro- 
perty-rights in them may be— e.y., hj forfeiture, jpra- 
ifcription, or limitation, and, in one sense, by merger. 

Xergtr. — It is a general principle of law, that where 
a greater and a less estate or interest in one and the 
same thing meet in one and the same person, in one 
and the same right,^ without any intermediate estate 
or interest, the less is immediately annihilated, or, as it 
is technically styled, merged — i. e., swallowed up — ^intte 
greater; e.g., o, man cannot at the same time be both 
the owner and hirer of the same horse, unless, being the 
owner, he has let it to another for a term, from which 
other he himself hires it for a portion of that term, in 

1 The different interests must come to one and the same person in 
one and the same right ; for, e.ff., if he has the fee in his own right, and 
the less estate en autre droit, there is no merger. {See Jones v. JDaviee, 5 
JT. ^ N. 766 ; Bracebridge v. Cook, Plowd. 418 ; see Feaime'a Cont. Mem, 
§717 et seq.) 
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wbich case the interest of the person to whom he has 
let it is an interest intermediate between his interest as 
owner and. his interest as hirer. Had the horse been 
hired for^ say, three years, and before the expiration of 
that time the hirer had purchased it, say at the end of 
one year, inasmuch as the interest in the beast of the 
original owner ceased by the sale, the hirer, by becoming 
the owner, ceases to be the hirer; his less interest — his 
bailment — ^has merged in his greater, his proprietor* 
ship. Again, if a tenant for years^ or for life acquires, 
either by descent or purchase, the fee simple in the 
same lands, his original interest for years or for life is 
immediately merged in his fee. 

To this general principle there is, howeverj tei ex- 
ception in the case of estates tail.^ 

Merger is not confined to cases where one of the 
odnciding estates is greater than the other in point 
of quantity of interest ; for a term of years will merge 
in the immediate reversion, though that be a chattel in- 
terest also, and even where the term of years in rever- 
sion is of shorter duration than the term on which it 
is expectant. So a fee simple conditional will merge in 
the possibility of reverter.* 

1 See 8 & 9 Vic. c. 106, s. 9. 

» See * Estates Tail/ post, 

> Step. Com. i. 319. See Index, 'Mezger.' 
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CHAPTER ni. 

THE LEGAL DISTRIBUTION OP THINOS. 

All tilings are, by our law, divided into three classes ; 
viz., things real, things personal, and things mixed. 

Tliiiigs SeaL — ^Things real are subdivided into two 
classes, viz., things corporeal and things incorporeal. 
The subject of things real, whether corporeal or m* 
corporeal,^ is lamd. 

Land? — The term ' land ' includes lie surface and 
snbstajice of the earth, and everything permanently 
fixed or incident to it, whether above, upon, or under 
it — e.gr., houses, woods, waters, metals, minerals, fossils, 
&c. — all which pass by a grant of the land ; the maxims 
are, Cujiis est solum ejus est usque ad cesium^ and 
Quicquid plantatur solo, solo cedit. 

Things Personal. — Things personal are of two 
classes, viz., chattels real and chattels perso7ial. 

Chattels real^ are such interests in land as are less 
than freehold interests. 

Chattels personal, — Chattels personal are, strictly 

1 A fee simple estate in land is styled a corporeal hereditament. By 
tlie term hereditament is intended an estate that passes, if left to the 
disposition of the law, from the possessor to his heir. A right of way 
is styled an incorporeal hereditament. The one is as clearly a right, and 
notmng hut a right, as the other ; and, being a mere right, is necessa- 
rily incorporeal. The reason, it is apprehended, for calling the one 
corporeal and the other incorporeal, is that, in the case of the former, 
the right, when in possession, embraces the possession and user of the 
land itself, whereas the latter is merely incidental to it. 

* See * Estates in, and tenures of.* 

* See 'Estates in Land — Chattel Interests.' 
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speakings things movable whicli may be annexed to 
or attendant on the person of the owner^ and carried 
abont with him from place to place ; e.g., animals of 
various kinds^ household furniture^ money, jewels, com, 
articles of clothing, and the h'ke. ' All goods, as well 
movable as immovable, com upon the ground, obliga- 
tions, rights of action, money out of bags, and com 
out of sacks, sunt catallaJ^ ^ Some chattels personal 
are without life, some living ; bat it is to be observed 
that living creatures, /er« naiurm, as deer, conies, hares, 
and such like, are not goods or chattels, except they 
are made tame. Also, charters or deeds of an estate of 
inheritance or freehold, although they are movable, are 
not chattels.^2 

Things mixed. — ^The characteristic of things real 
is immobility, that of things personal mobility. We 
now come to the consideration of the third and last 
class of property, viz., those things which, on account 
of their possessing in some degree the characteristic of 
each of the former, are styled things mixed. These are : 

1. Emblements. — The growing crops of those vege- 
table productions of the soil which are annually pro- 
duced by the labour of the cultivator, such as com, 
liopsy hemp, flax, saffron, melons, cucumbers, turnips, 
and carrots — and which, as fructus industriaUs, are 
clearly distinguishable from grass and trees, whether 
frait-trees or others — are styled emblements. Emble- 
ments are said to be things mixed, because, upon the 
death of the terre-tenant seized in fee, they devolve, by 
the rule of law, upon his personal representative, and not 
upon his heir; they form, as distinguished from the 

1 Noy'fl Max. 144. 

3 Key's Hereditaments and Chattels, p. 60. 
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grass and trees, a portion of his personal, and not of 
his real estate. 

2. Fixtures^'^So, again^ things clearly in their nature 
and original state personalty — such as bricks, stones, en* 
gines, machinery, hangings, tapestry, pier-glasses^ chim^ 
ney-pieces, marble-slabs, wainscoating, grates, ranges, 
jwmaces, and stoves — may be so introduced into, and 
incorporated with, the realty, as, by coming within the 
maxim, Quicquid plantatur solo, solo cedit, to become a 
portion of the realty. ■ When so attached as to become 
a portion of the realty, they are styled fktures. But, 
depending upon the relation subsisting between the 
persons — e.g., landlord and tenant, or heir and per- 
sonal representative, or particular tenant and re- 
mainder-man or reversioner— the law as to the right 
of property in such articles differs considerably.^ 
- 3. Shares in public undertakings connectedwith land, — 
The subject of property in public undertakings of this 
description, such as mines, canals, and railroads, to 
which the public are subswibers, and which is vested 
in them as a body corporate by charter or Act of Par* 

^ In the case of Elwes v. Maw {Smithes Z, C. ii. 162), Lord Ellen- 
'borough said, < Questions respecting the right to what are ordinarily 
csXLed^xtures principally arise between three classes of persons. First, 
between different descriptions of representatives of the same owner of 
the inheritance — yiz., between his heir and executor. In this first case — • 
1. e,, as between heir and executor — ^the rule obtains with the most rigour 
in faYonr of the inheritance, and against the right to disannex thereifrom 
and to coxudder as a personal chattel anything which has been affixed 
thereto. Secondly, between the executors of tenant for life, or in tail, 
and the remainder'vnan or reversioner ; in which case, the right to fix- 
tures is considered more favourably for executors than in the preced- 
ing case between heir and executor. The third case — and that in which 
the greatest latitude and indulgence has always been allpwed in fSa.vour 
of me claim to have any particular articles considered as personal 
chattels, as against the chiim in respect of freehold or inheritance — ^is 
the case between landlord and tenant.' 

By 14 & 16 Vic. c. 25, s. 3, it is enacted that, if any tenant shall, with 
the consent in writing of the landlord, erect any farm-building, or put 
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liament^ is^ so far as regards tlie land itself or the 
right of using it, realty / and is, for some purposes, 
of the same nature as regards the fixtures connected 
with the concern. But the shares of the individual 
co-operators in it — that is, the rights which each in- 
dividual possesses as a partner in the surplus profit 
derived from the employment of the capital — are, 
spieaking generally, in the nature oi personalty.^ 

4. Animals fer€R naturce, — Animals feT4B natura 
are ranked as things rrvixedy because they are at one 
time real, and at another personal, property. When 
untamed they are real, when tamed or captured they 
are personal property. 

5. Instruments of Title. — ^Instruments of title, such 
as charters, deeds, and court rolls, together with the 
chests in which they are contained, being in their na- 
ture personal, but in their purpose immediately con- 
nected with the realty, are also styled mixed. 

6. Monuments. — So, m^onuments, tombstones, coat- 
armoitr, and the like^ attached to the church or its land 
as monuments in memory of a deceased, acquire a 
mixed character by the mode and purpose to which 
they are dedicated. 

7. Heir-looms. — So heir-looms — which are such per- 
sonal chattels as, by the special custom of a particalar 
place, go to the heir or devisee, along with the inherit- 
ance of the messuage or land with the occupation of 
which they are connected — are things mix-ed.^ 

up any other bmlding, engine or machinery, either for agricultural 
purposes or for the purposes of trade and agriculture, they shall be 
the property of the tenant, and removable by him, after giving the 
landlord a month's notice in ^writing, unless the landlord elects to pur- 
chase them, in which case, the value shall be ascertained by arbitra- 
tion, as prescribed by the Act/ 

' See Steph. Com. ii. 221, and authorities there cited. 

> See Steph. Com. ii. 222. 
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CHAPTER IV. 

ESTATES AND INTERESTS IN REALTY GENERALLY. 

Though^ strictly speakings it cannot be said that a 
subject is the owner of land,^ for the land or territory 
necessarily belongs to the Sovereignty ; yet, in popular 
language, we speak of him as such. We call him the 
proprietor, lord of the manor, or landlord; and use 
these and kindred expressions to indicate his position 
relatively to others in respect of some particular tract 
or piece of land. Adopting this phraseology as indica* 
tive of one class of persons, whom we will style owners, 
we may designate all others as non-owners. If, then, 
we assume field A., and say that B. is the owner of it, 
and that C, though not the owner, has nevertheless 
certain rights in or in respect of it, which we term his 
interests in alieno solo, we may with advantage confine 
the term ' Estates ' to the rights of owners, the term 
' Interests ' to those of non-owners. 

Whether, then, the rights enjoyed by any one or 
more individuals in or in respect of a particular tract 
of land, is an estate or an interest, that estate or interest, 
in order to be thoroughly understood, involves consi- 
deration from various points of view. It must be one 
of the several quantities of interest known to the law.^ 
It must be of one of the recognized qualities.^ It must 

^ See pout f p. 344. ' See post, chap. vi. 

3 Seo pottf chaps, yii. and viii. 
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have had its origin in one of the ways known to the 
law. It must be held by one of the tenures recog- 
nised by the law. It must be enjoyed by one or more 
individuals as tenants in one of the separate or joint 
capacities recognised by the law. His or their inte- 
rest must be either present or future, absolute or con- 
ditional, and such as is recognised by the law.^ As it 
is impossible to regard either an estate or interest 
from these various points of view at, one and the same 
time, so would it prove highly inconvenient to attempt 
the full discussion of each estate or interest separately 
and from each point of view. I therefore propose to 
consider, as closely as practicable, the questioii of 
rights in realty in the following order : — (I.) Estates; 
their (a) Origin, (6) Tenure, (c) Quantity, {d) Quality; 
{e) Tenants, (/) Vesting ; and (11;) Interests, viz.. Te- 
nements and Easements in alieno solo. Reference to 
Tables YIII., IX., and X. will at once show — and that 
more clearly than any language that could here be 
used — ^the matter that will fall under each title. 

Bstates in Beall^y — Their Origin. — ^Every estate in 
realty is said to have had (1) a legal origin, or an origin 
in law; (2) an origin in equity; or (3) an origin in 
custom. In Appendix A., where an attempt has been 
made to trace the history of the assimilation of real to 
personal property in respect to its ahenability, the 
origin of equitable^ as distinguished from legal, estates, 
is noticed and commented upon; and to that the 
reader is here referred. 

The consideration of those estates that are said tti 
have had their origin in custom, and which accordingly 

1 Conditions that are repugnant to the estate cieated, are void ; see 
Bradley v, Peixoto, Tudor s L. C. p. 868. 
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are commonly styled customary estates^ will be post- 
poned to the consideration of estates in reference to 
their quantity — for this reason, that, as in contemplation 
of law, customary estates are in respect of quantity 
but one form of the smallest estate known to the law, 
viz., an estate at will, it is necessary, to their right 
understanding, first to know the various quantities of 
interest that can be enjoyed in land. 



/* 
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CHAPTER V. 

THE TENIJRE OF REALTY. 

Sknrereign Bomixiiam. — ^We shall shortly see^ when 
discussing the various estates in reference to the quan- 
tities of interest that can be enjoyed by a subject in 
any portion of the territory of England, that no sub- 
ject has the absolute dominium, or, as it is technically 
termed, the direct or allodial dominium. That domi- 
nium is, of necessity, in the sovereignty.^ 

Suligect Dominium, — All estates are derived, either 
immediately or mediately, from the sovereignty, or, as 
it is usually expressed, from the Crown. Being so 
derived, it is a necessary consequence that they should 
be held upon some condition. This condition is termed 
the Tenure. The person whose duty it is to satisfy 
that condition is styled the Tenant. The correlative 
right is styled the Seignory ; and the possessor of that 
right, the Lord. Tenures are said to be 'perfect or im- 
jperfect. Wherever there is a particular estate and a 
reversion, the former — i.e., the particular estate — is held 
of the reversioner by an imperfect tenure; wherever 
there is no reversioji, the land is held of the lord by a 
perfect tenure.^ Mr. Serjeant Wright divides all the 
tenures known to the law of England into two 
classes, viz., ' knight-service temire ' and ' socage tenure.* 

^ See Index, * Sovereign Domini«im.* 
- Burton, p. 319. 
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'Tenure by knight-service/ he says, 'differed by 
very little from proper feuda, for they were purely 
military and genuine effects of the feudal establishment 
in England. The services were occtmonaly though not 
altogether uncertain^ as in proper feuds.^ 'Tenures 
in socagBy he says, ' are holdings by any certain con-^ 
ventixmal services that are not military.' He says, ' All 
our English fees or holdings, whether they be frank 
or emphiteuticary, burgage or gavelkind — though 
burgage and gavelkind have many qualities different 
from common socage — do now fall under the notion of 
socage tenures, which, though they vary in point of 
service, succession, and the like, as improper feuds, 
do nevertheless retain the nature of feuds, inasmuch 
as they are held of some lord or superior by fealty, 
and usually by some other certain service or acknow- 
ledgment, and inasmuch as they yield or pay reZie/', 
and may escheaV^ 

The division of tenures into hrtighUservice and socage 
merely, though intelligible by reference to the way in 
which the word tenure is employed, is, however, essen- 
tially unsatisfactory, inasmuch as superficially it sinks 
the distinction between sovereign and subjects' estates 
in land. The division into sovereign^ lay, and spirit 
tual title, with the subdivision of lay tenures into 
knight'Service, socage, and customary tenures, appears 
preferable ; and is certainly more in accordance with 
the spirit and language of the Act abolishing knight^ 
service tenure. 

By the 12 Car. II. c. 24 (a.d. 1660) it is enacted, 
that all tenures by Jcnight-service, held of the king or 
others, and the fruits and consequents thereof, be 

^ Tenures, p. 140 ; and see Appendix A. ' Tenures, p. 145. 
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henceforth taken away and discharged^ and that all 
tenures of every sort be turned into free and common 
socage^ save only tenures in franhalmoign, copyholds, 
and the honorary services of grand serjeanty ; and that 
all tenures which shall be created by the king, his heirs, 
or successors, in future, shall be held in free arid com- 
vion socage. But it is declared that the Act shall not 
take away any rent, heriot, or suit of court, incident to 
any tenure altered by that Act, or other services inci- 
dent or belonging to tenure in common socage, or the 
fealty or distresses incident thereto, (sec. 5.) 

The year 1660, and the Statute of 12 Car. II. c. 24, are 
therefore, as to the question of tenure, the date and 
enactment upon which the student of Enghsh real pro- 
perty law should keep his mind^s eye constantly fixed. 
As to the tenures abohshed in that year and by that 
Statute, that general knowledge alone is requisite which 
it becomes every man to possess of the history of his 
native country. As to those that were perpetuated, or 
into which the abolished tenures were converted, a 
more intimate acquaintance is needed. In order to 
keep the two distinct, and also in consideration of the 
limited space at our disposal for any one subject, I 
have, in Table IX., distinguished modern from ancient 
tenures. By reference to that Table, the reader will 
see at a glance the various tenures by which land was 
and is now held. For information not given here or in 
Appendix A., in respect of the abolished tenures, the 
reader is referred to ' Stephen's Commentaries.^ 

Lay Tenure. — Knight-service Tennre. — The whole 
spirit and principle of Knight-service tenure, or, as 
it is otherwise termed. Feudal tenure^, may be ex- 

^ See Appendix A. 
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pressed in these words, — reward for personal service 
rendered on condition of personal service to be con- 
tinned. As the tenure originated in the peculiar cir- 
cumstances of the period of its birth, so, as those cir- 
cumstances changed, it became oppressive ; and after 
they had entirely ceased, it was abolished. 

Grand Serjeanty. — The solitary relic of knight- 
service tenure at once indicates its origin, exhibits its 
spirit, and testifies to the vitality of the principle, 
when the gift and the condition coincide. For, when 
eminent service is rendered to the Crown or the nation 
by a subject, substantial recognition, so far from being 
marred, is enhanced by imposing an honourable, plea- 
surable, and at the same time essentially nominal duty 
upon the recipient. Such is tenure by grand ser- 
jeanty, which is when the Sovereign grants lands ag 
a mark of favour, upon the condition of the grantee 
discharging such slight personal service as the carry- 
ing of the banner, the lance, or the sword of the 
sovereign, acting as his marshal, or doing the like 
honourable but nominal service.^ 

The reader will observe that the essence of the 
distinction between hnight-service and socage service 
consists in this — ^that, whereas in hnighUservice the 
render or service is personal service^ in socage service 
the render is of a thing or things specified^ or, in other 
words, is a mere payment.^ 

Socage Tenure, (w Free and Common Socage.^ — This 

1 litt. 8. 153. 

- See * Petit Serjeanty/ po8tf p. 340. 

' ' Tenures in socage are holdings by any certain conventional services 
that are not military, the word '* socage" being, according to Mr. Somner, 
derived from the Saxon word " soc," which imported a liberty , privilege^ 
or immunity J and " agium," which was, according to the Lord Coke, a 
leg^ termination, importing service or duty.* * The privilege or immu- 
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tenure is of great antiquity^ its origin being commonly 
referred to the Saxon period. Its essential privilege 
consists in being attended with none bat certain and 
determinate as well as liberal or reputable services. In 
most instances, the service^ if any besides fealty^ con- 
sists of a trifling annual rent^ which, when the land 
descends to an heir, is doubled for the first year, the 
lord being then entitled to the casual profit — not pro- 
perly a service — called a relief, which is equal to one 
year's rent.^ 

Petit Serjeanty. — The tenure by petit serjeanty 

nity/ says Mr. Somner, * imported by " boc," consisted in a freedom 
from aU military and uncertain services, whereimto ** agium " l>eing 
added, which si^iified the agendaj the service or duty to be returned for 
that privilege, it comes forth *' socag^nm" in Latin, '* socage" in Eng- 
lish ; and he thinks that this term cannot, according to the opinion of 
our common lawyers, be derived from the word '* soca," and so be 
understood to import " servitium socse," that sense being, as he says, 
too narrow to take in aU the services of the several estates that are 
held by socage tenure. But as Littleton obviates this objection by 
declaring that this tenure, which had its denomination from its most 
andefft and usual service, may well retain the same name, notwith- 
standing the service of the plough be now changed into many other 
kinds of service ; I must confess that, though the conjecture of Mr. 
Somner be very ingenious, and though Biitton's description of socage 
tenure seems to countenance it, yet I am inclined to prefer the general 
opinion of our common lawyers ; (I) because our division of tenures 
into knight-service and socage, considering socage as a tenure per 
servitium 8oe<B, directly answers the Norman division of tenures into 
Jiefs de haubert andjiefs de roturiere, that is, according to Mr. Somner's 
own translation, the gentleman* s, and the husbandman s or ploughman's 
fee ; and (2) because, in this sense, the tenure in socage is like the 
tenure by knight-service, the other branch of tenures, simply deno- 
minated from the name or nature of the service anciently reserved 
upon such tenure. But, be this as it will, all our English fees or hold- 
ings, whether they be frunk or emphiteuticar}^ burgage or gavelkind 
(though burgage and gavelkind have many quahties different iroTXi. 
common socage), do now faU under the notion of socage tenures ; 
which, though they vary in point of service, succession, and the like, 
as improper feuds, do nevertheless retain the nature offends, inasmucb. 
as they are held by some lord or superior by fealty, and usually by 
some other certain service, or acknowledgment, and inasmuch as 
they yield or pay relief, and may escheat.' {Wright* s Tenures, -pji. 142 
—146.) 
* Burton, p. 320. 
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exists when lands are panted by the Crown on the 
condition of the grantee periodically rendering some 
trifle to the Crown ; or^ as it is expressed by Littleton^ 
where the grantee holds his land of the king^ ' to yield 
him yearly a bow, or a sword, or a dagger, or a knife, 
or a lance, or a pair of gloves of mail, or a pair of gilt 
spurs, or an arrow, or divers arrows, or to yield such 
other small things belonging to war/^ The Dukes 
of Marlborough and Wellington hold lands upon 
this tenure, their service being to deposit annually a 
smaU flag at Windsor. 

Gavelkind^ — ' The properties,' says Serjeant Wright, 
'of gavelkind tenure are so many, and the qualities 
of it so difierent from those of any other tenure, 
that it seems to have been doubted whether it be 
a tenure of a feudal nature or not.* It is certain 
that the gavelkind tenant retains strong marks of pro- 
priety, as power to aUen even at the age of fifteen, 
freedom from forfeiture for felony,^ and many other 
privileges unknown to persons holding their lands by 
any other kind of tenure. And it is as certain that 
the tenure is strictly feudal, and, like the more usual 
tenure by knight-service and socage, denominated 
from the kind or nature of the prevailing service, 
which was, as the name imports, tributary or censual, 
the word '^ gavelkind^^ being, as Mr. Somner hath with 
great labour and learning proved, a compound of the 
Saxon words "gavel,^' variously written '^gafol*' or 
*' gable,'^ and " gecynde,^^ thd former whereof signifies 

^ Litt. p. 159. 

' Authorities are not wanting in suppoH of the proposition that, 
before the Conquest, all the lands in England were of gavelkind tenure, 
in which idea Holt, C. J., concurs in Clements t\ Scudamore (IP. JK 
64, 2 lord Ray, 1024). 3 g^g j^Q^t, * Forfeiture,* p. 348, n. 2. 
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tribute, tax, or rent, and the latter land, sort, or qua- 
lity. So that the two words put together, suggesting 
something of a censual nature, do, when appUed to lands, 
directly import that such lands are censual or rented/ 
* And yet we are not,' says Mr. Somner, ' to persuade 
ourselves that gavelkind land was censual only, or that 
it was not or is not in its nature liable to any other 
kind of service, there being many evidences still extant 
that sufficiently prove the contrary. . . . That it was 
really a tenure of a feudal nature is apparent from the 
obligations or services of fealty and suit of court, 
which were always as clearly incident to this as to any 
other tenure; besides* a gavelkind tenant is under 
much the same penalty of cesser, as strictly bound to 
perform all the services of his tenure, as any other tenant. 
Lands of this nature do also escheat, and return to the 
lord for want of heirs, though not for felony ; and even in 
cases of felony, if the felon withdraw himself out of the 
country, and be afterwards outlawed, or take sanctuary 
and abjure the realm, the king is entitled to the year and 
waste of his lands and tenements, and the lord may 
afterwards take to them as an escheat ; so that we may, 
without more ado, fairly conclude that this tenure is 
like burgage, a kind of socage tenure, and that it is as 
really feudal as any other species of tenure.^ ^ 

Burgage Tenure {Borough English). — 'Burgage, so 
called to denote the particular service or tenure of 
houses or tenements in ancient cities or boroughs, is 
most certainly a species of socage tenure, inasmuch as 
such tenements are holden either by a certain annual 
rent in money, or by some service relating to trade, 
and not by military or other service that had no such 

1 Tenures, 207—211. 
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relation. The qualities of this tenure vary according 
to the particular customs of every borough, and that 
without prejudice to the feudal nature of it, it being 
a maxim, as to improper feuds especially, that Lex aut 
consuetudo lod est ohservandaJ^ 

Customa/ry Tenure. — Under the style 'customary 
tenure' are ranked ' copyholds/ ' customary freeholdsj 
and ' ancient demesnes J ^ 

Estates that are respectively styled ^tenancy in 
dower y * tenancy by tlie curtesy/ ^freebench/ ^temire 
by elegit/ &c., not being tenures properly so called, 
but mere incidents of tenures, will be noticed in what 
appears to be the proper place for each.' 

Spiritiial Tenure — Frankalmoigne. — The tenure of 
Jrankahnoigne, or free alms, is that by which a large 
part of the lands of the Established Church are held. 
It has no pecuUar incidents, the tenants not being bound 
even to do fealty to the lord. The religious services 
of the clergy are the sole render. Indeed Littleton 
says, ' The prayers and other divine services of the 
tenants are better for the lords than any doing of 
fealty.' * 

1 Wright's Tenures, p. 205. 

2 See post, * Customary Estates.' 

* See each Title in the Index. 

* Litt. 135. 
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CHAPTER VI. 

ESTATES IN KEALTY— THE QUANTITY OF INTEREST. 

By the term estate, is intended the quantity of in- 
terest enjoyed or possessed by an individual in the 
land that is the subject of the property. Quantity of 
interest must not be confounded with quantity of land. 
A man may have the largest estate known to our law 
in the smallest piece of land, or the smallest estate in 
the largest tract. For the moment we will consider 
realty as synonymous with the land itself. What, then, 
are the diflferent estates that can be possessed by a 
subject in the land, or in any portion of the land of 
England ? 

The first point to observe is that, as already stated, 
the entire land of the kingdom does, and of necessity 
must, belong to the sovereignty. It is repugnant to 
the very notion of political union to suppose that any 
even the smallest particle of the territory of a nation 
can belong absolutely to any individual subject.^ We 
have seen how, by the common consent of the nation, 

* Mr. Seijeant Wright says, * It is so absolute a maxim or prin- 
ciple of the law of tenures, that all the lands in England are holden 
either mediately or immediately of the king, that even the king him- 
self cannot give lands in so absolute and imconditional a manner as to 
set them free from tenure ; and therefore, if the king should grant lands 
-without reserving any particular service or tenure, or if he should in 
express words declare that his patentee should have such and such, 
lands, absque aliquo inde reddendo ; yet the law or established policy 
of the kingdom would create a tenure, and his patentee &ould 
anciently before the Statute 12 Car. II. c. 24, have held of him in 
capite by knight-service .... If the king release the services to his 
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the sovereignty of this nation is lodged in the Crown, 
the Lords^ and the Commons^ assembled in Parlia- 
ment. It is^ therefore^ in that body, and nominally in 
the Crown as representing that body^ that the ultimate 
dominium of the soil does, and must, exist so long as 
that body remains sovereign. 

Suppose, then, that sovereign body, while retaining 
the sovereignty, to desire to confer upon a particular 
individual the largest interest it is capable of bestow- 
ing in a given portion of th^ territory ; say, for example, 
in that piece of land represented by Plan A, which we 
will call the Manor^ of Bale, and which we will sup- 
pose to be bounded on the North and West by lands 
belonging to and in the occupation of the Crown, on 
the South by lands belonging to private individuals, 
and on the East by the sea, and having the high road 
from 2/ to 2/ running through it. 

It is obvious that, be it what it may, the interest 
granted must be something less than absolute or sove^ 
reign doimnium. The first point therefore, in connec- 
tion with estates in land is thus established; and is, 

tenant, it will not extrngpiish the tenure, but the tenant shall, notwith- 
standing, hold by fealty f which is, says the Lord Coke, an incident 
inseparable — i, e., essential to every tenure, and which cannot there- 
fore be released. {Wright's Tenures, 137—139, see 12 Car, IL c. 24, 
ante, p. 337.) 

^ Manor. — ^There have been a variety of conjectures as to the ety- 
mology of the term Manor. Sir Edward Coke was of opinion that 
the term was derived from the French word Meaner, signifying to 
govern or guide, because the lord of the manor had the g^ding and 
directing of all his tenants within the limits of his juri^ction. In 
his Copyholder (§ 31), he says, ' And this I hold tiie most probable 
etymology, and most a^eeing with the nature of a manor; for a 
manor, in these days, signifieth the jurisdiction and royalty incor- 
porate, rather than the land or site.' But Bracton and others tell us 
that it is derived either from the French manoir, or from the Latin 
manendo, as the usual residence of the owner on his land. (Seriven 
on Copyhold, p. 1.) 
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that every estate enjoyed by a subject, is derivative — 
(1) as distingaished from original^ and (2) as being 
carved out of a greater; and, being derivative in the 
second sense, it is necessarily less than sovereign or 
absolute dominium. The necessary consequence of its 
being derivative is, that the sovereignty, while grant- 
ing the largest estate it is capable of granting, con- 
sistently with the notion of its existing sovereignty, 
yet retains to itself a certain interest in the land 
granted. This interest is styled the Seignory.^ 

The largest estate — or, in other words, the greatest 
interest — ^that can be enjoyed in any portion of the 
British territory by a subject, is, in legal language, 
termed a/ee simple absolute, or, shortly, a, fee simple. 

An estate in fee simple. — ^Assuming, then, the sove- 
reignty to have granted the Manor of Dale as a fee 
simple, say to the Duke of Wellington, we enquire, his 
estate being something less than absolute or sove- 
reign dominium, what it in fact is, or, in other words, 
what are his rights concerning land in which he has 
the fee simple ? 

They may be stated thus : — 

1. Endueance. — ^An estate in fee simple is an estate 
given to a man and his heirs. The estate, then, being 
given * to him cmd his heirs/ he or they will retain it 
so long as he or any of them exists, unless he or either 
of them shall forfeit^ or alienate^ it. If he or either of 

> See Index, * Seignory*. 

2 Forfeiture.— By 33 & 34 Vic. c. 23, s. 1 (1870), it is enacted that 
' No confession, verdict, inquest, conviction, or judgment of or for any 
treason ot felony or feh de se shall cause any attainder or corruption of 
blood, or any forfeiture or escheat ; provided that nothing in this Act 
shall afifect the law of forfeiture consequent upon outlawry.' Soe 
* Escheat.' 

3 Alienation. — The owner of a fee simple has unlimited power of 
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his successors dies, not having forfeited or alienated, 
leaving no heir, it will, in technical language, escheat,^ 
i. e., return to the. original grantor, or his representa- 
tive.3 

2. User. — There being no forfeiture, alienation, or 
escheat, he and his heirs, as they come successively 
into possession, may use the land as they think fit. 
They are said to have uncontrollable power in the 
commission of waste,^ 

alienation by deed or will. In the case of a deed, a fee simple can 
only be alienated or created by the use of the word * heirs^ for no 
other word or periphrasis is permitted to supply its place, except the 
word * successors,* when the grant is to a corporation. By 1 Vic. c. 26, 
s. 28, it is enacted that, * Where any real estete shall be devised to any 
person, without any words of limitation, such devise shall be con- 
strued to pass the fee simple, or other the whole estate or interest 
which the testator had power to dispose of by will in such real estate, 
unless a contrary intention shall appear by the will.' 

^ Escheat. — When the tenant of an estate in fee simple dies, with- 
out having alienated his estate in his lifetime or by his will, and 
without leaving any heirs, either lincaL or collateral, the lands in 
which he held his estate escheat — t. e., return to the lord of whom he 
held them. Bastardy is the most usual cause of the failure of heirs : 
for a bastsird is, in law, nullius Jiliits ; and, being nobody's son, he can 
consequently have no brother or sister, or any other heir than an heir 
of his body ; nor can his descendants have any heirs but such as are 
also descended from him. If such a person, therefore, were to pur- 
chase lands — that is, to acquire an estate in fee simple in them — and 
were to die possessed of them without having made a will, and with- 
out leaving any issue, the lands would escheat to the lord of the fee, 
for want of heirs. ( WiUimns, R. P. p. 122.) See, as to Escheat and 
Forfeiture, Attorney-General v. Sir Greorge Sands, Tudor's L. C. 664. 

2 See Seymor's Case, Tudor's L. C. p. 616. 

3 Waste. — In order to understand what is meant by the expression 
• waste,' we ask the question. Of what does the estate consist ? The 
(^tate consists of the land, and all upon and below it. It therefore 
includes all buildings, trees (timber), mines, &c. As the owner can 
dispose of his entire estate, either in the whole, or any part of the 
land; a fortiori can he use it, even to the depreciating of its value, by 
disposing of any portion of its integral parts— «. ^., by pulling down, or 
erecting buildings, felling trees, or exhausting the mines. Neither duty 
nor obBgation requires him to study the interests of his successor. 
When, then, it is said that the tenant in fee simple has an uncontrol- 
lable power in the commission of waste, it is meant that he may depre- 
ciate at his pleasure the value of the inheritance. Waste is divided 
into two classes — ^viz. ; (1) Leffal waste, subdivided into (i.) voluntary 
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3. Dower and Cuetesy. — The estate is liable to 
Denver^ and Curtesy,^ 

or commissive, and (ii.) permissive ; and (2) Equitable waste. Equitable 
waste comprehends such, destructiye or injurious acts as would not be 
punishable as waste at law, because consist^t with the legal rights of 
the party committing them, but which are considered as waste, and 
as imjustifiable in the light of equity, as occasioning an imconscien- 
tious and irreparable injury to the interests of others, as when a 
* tenant for life, without impeaektnent of waste,* or *a tenant in tail after 
possibility/ of issue extinct,* or a ' tenant in fee with an executory devise 
over,* pulls down houses, destroys a wood, cuts down trees — even 
though planted by himself — ^planted as ornament or shelter. The 
offender may be made to compensate, and the threatening offender be 
restrained. {See Turner v, Wright, 1 Johns, 740 ; Vane v. Lord Bar^ 
nard, 2 Vem. 738 ; Garth v. Cotton, I TT. ^ T:s Z, a 697, 705. See 
The rights as to waste in the case of each estate.) 

* Dower. — Dower is the right of a woman — acquired by the fact of 
her marriage to a man who dies legally or equitably entitled for an estate 
of inheritance in possession otherwise than in joint-tenancy, and which 
any issue which die has or might have had, might by possibility have 
inherited — to an estate /or her life, to be held by her in severalty, com- 
mencing from the date of her husband's decease, in one third part of such 
lands and tenements in which he had such interests at the date of his 
death. The wife's rights in respect of Dower, as regulated by the Dower 
Act, 3 & 4 "Will. IV. c. 105 (1834), in respect of such lands, attaches 
'although her husband shall not have recovered possession thereof; 
provided that such dower be sued for or obtained within the period 
during which such right of entry or action might be enforced' (sec. 3). 
It does not attach to any lands absolutely disposed of by her husband 
in his lifetime or by his will (sec. 4). Nor to any concerning which her 
right is barred by a declaration in the deed conveying the same to 
him, or by any deed executed by him (sec. 6), or by a declaration in his 
will (sec. 7). Furthermore, a devise to her by her husband of lands out 
of which she would otherwise have been entitled to dower, bars her 
right as to the remaining lands, unless a contrary intention is declared 
(sec. 9). In short, her right to dower is subjected to any restriction her 
husband may think fit to impose by will (sec. 8). And in all cases her 
right is postponed to all charges, debts, and incumbrances to which 
the land is subject or liable (sec. 5). As to the rights te Dower of wo- 
men married prior to Jan. 1, 1834, see Shelford's R. P. Btats. 430. 

2 Cuetesy. — ^When a man marries a woman who, either at the 
time of or during the marriage, is in possession of an estate of in- 
heritance, whether legal or equitable, and survives her, she not 
having alienated such estate, he acquires a life interest in it by what 
is termed the Curtesy of England, and is styled tenant by the curtesy; 
provided she has had issue by him bom alive, which issue m&y or 
might by possibility have inherited her estate as heir — e.g., a son if 
the estate is tail-male, a daughter if tail-female; provided, further, that 
the estate is held by her either in severalty or in common, and lastly 
that the husband's rights as to his wife's property have not been deter- 
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4. Debts.-— It is liable to debts by specialty and 
simple contract^ both daring the life and upon the de- 
cease of the tenant.^ 

5. DsscxNT. — In the event of his not haying alienated 
his fee simple^ it upon his death descends to his 
heirs general, according to the old or new Canons of 
Inheritance,^ depending upon the fact of the death 
taking place before or after 1st January, 1834. 

6. Oaeving.3 — Without alienating the fee simple^ 
the owner for the time being can create every other 
estate of the same quality out of it ; and that, either in 

mined by the marriage settlement. In the case of Gavelkind, the 
curtesy extends only to a moiety, and ceases if the husband marrieB 
again. The birth of issue is not necessary. [See William £. F. p. 
220. See IndeXy Gavelkind,) 

1 Debts. — The 1 & 2 Vic. c. 110, s. 11, enables the sheriff, under 
a writ of elegit ^ sued out by a creditor who has obtained judgment 
against his debtor possessed of any freehold or copyhold lands, to de- 
liyer execution of such lands (except as against a purchaser witho.ut 
notice of such judgment, 2 & 3 Vic. c. 11, s. 5) ; and eyen with notice of 
a judgment, imless a writ of execution or judgment has been issued 
and registered before the execution of his conveyance and the payment 
of his purchase-money ; and even then, in order to prevail against the 
purchaser, the execution must have been put in force within three 
calendar months from the date of its registration (23 ^ 24 Vic, c. 38, s. 1). 

By 3 & 4 Will. IV. c. 104, it is enacted that 'When any person shall 
die seized of or entitled to any estate or interests in' lands, tenements, 
or hereditaments, corporeal or incorporeal, or other real estate, whether 
freehold, customaryhold, or copyhold, which he shall not by his last 
wiU have charged with or devised subject to the payment of his debts, 
the same shall be assets to be administered in courts of equity for the 
payment of the just debts of such persons, as well debts due on simple 
contract as on specialty.* By 32 & 33 Vic. c. 46, s. 1, it is provided 
that * AU the creditors of such person, as well specialty as simple con- 
tract, shall be treated as standing in equal degree, and be paid accord- 
ingly out of the assets of such deceased person, whether such assets 
are legal or equitable ; provided that this Act shall not prejudice or 
affect any lien, charge, or other security, which any creditor may hold 
or be entitled to for tW payment of his debt.' 

Asssra (jmnr, enough), — ^Assets — the property of a deceased person, 
iflnch is chiargeable with and applicable to the payment of his debts 
and legacies — are divided into real, per descent, and personal enter- 
tnaines of the executor, with a cross-division into legal and equitaile, 

2 See post, * Succession.' 

3 As to alienation of realty, see post, 19 & 20 Yic. c. 120 ; 37 & 38 
Vic. 0. 33 ; and 37 & 38 Vic. c. 78. 

A A 
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the whole^ or in any portion of the land ; for example^ 
while retaining in himself and his heirs the fee simple^ 
he may make a grant of the whole manor^ or^ say^ the 
parcel marked (1), in these terms — ' To A. and his heirs, 
tenants of '' Dale House " / in which case the estate 
of A. is styled a qualified fee, a conditional fee, or, more 
commonly, a base fee} He may grant parcel (2) to B. 
in these words — ' To B. and the heirs of his body,' in 
which case he would create an estate-taiUgeneral ;^ or, 
* To B. and the heirs of his body to be begotten upon 
C. '/ or, ' To 0. and the heirs of her body to be begotten 
by B. '/ or, ' To B. and C, and the heirs of their bodies :' 
in either of which cases he would create an estate-tail- 
special, inasmuch as both the original parents are spe- 
cified; and in either case he might still further narrow 
or limit the gift by adding after the word ^ heirs ' the 
word ^ male ' or the word ^ female/ By so doing he 
would create an estate-taiUmale or an estate-tail 
female? He may grant parcel (3) ' To 0. for life,* in 

' The term * base fee/ as employed in the 3 & 4 WiU. IV. c. 74, 
signifies exclusively that estate in fee simple into which an estate 
tail is converted where the issue in tail are barred, but persons 
claiming estates by way of reversion or remainder are not barred, 
(sec. 1.) By sec. 39 of that Act, it is enacted, that * If a" base fee 
in any lands, and the reinainder or reversion in fee in the same lands, 
shall, at the time of the passing of this Act, or at any time afterwards, 
be united in the same person, and, at any time after the passing of 
this Act, there shall be no intermediate estate between the base fee and 
the remainder or reversion; then and in such case the base fee shall not 
merge, but shall be ipso facto enlarged into as large an estate as a 
tenant in tail, without the consent -of the protector, if any, might have 
created by any disposition under this Act, if such remainder or rever- 
sion had been vested in any other person.* See post, p. 355, n. 2, * Pro- 
cctor of the Settlement.' 

' Words that confer an estate tail in real give an absolute interest 
in personal estate. {See Leventhorpe v. Ashbie, Tudor' s Z. C. 763.) 

* BuLE IN Wild's Case. — * A devise to B. and his chilcbren or issues, 
B. having no issue at the time of the devise, gives them an estate tail ; 
but if he has issue at the time, B. and his children take joint estates 
or life.* 

' Devise to A. for life, remainder to B. and the heirs of his body^ 
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which case he would create a life estate, or an estate for 
one^s own life; or he may grant it 'To 0. during the 
life of K.,' in which case he would create what is termed 
an estate pour autre vie. Should he grant the estate 
' To C. and the heirs of his body during the life of X.,' 
that estate would be styled a quasi-entail. He may 
grant parcel (4) to D. for a specified number of years, 
say for 10 or 999. In either case he would create what 
is styled a term or an estate for years. Should D., 
after the expiration of the term granted to him, con- 
tinue to remain in possession of the land without objec- 
tion on the part of the grantor, but without a fresh 
grant, the estate he would then enjoy — his term being 
at an end — is styled an estate at sufferance. And, lastly, 
he may grant the parcel (5) to B., so long as he and B. 
shall will ; in which case the estate created would be 
styled an estate at vnlL We will consider these seve- 
ral estates, and their respective incidents, separately. 
Base Pee. — See post, ^ Conditional Bstates.' ^ 
Estates Tail.^ — An estate tail, so called from tailler, 
to cut or prune, is an estate less in quantity than a fee 
simple, it being limited to the grantee and his descend- 
ants — e.g,, ' To A., or to A. and B., and the heirs of his, 
her, or their body or bodies.' When it is limited to a 
man or woman, and the heirs of his or her body or 
bodies, it is an estate in tail-general^ for any heir of his 
or her body may inherit it. When it is limited more 
particularly — e.g., * To A. and the heirs of his body by 

remainder to W. and his wife, and after their decease to their chil- 
dren ; W. and his wife then having issue a son and a daughter : — 
Held, that W. and his wife had but an estate for life ; and, although 
they had no child at the time of the devise, yet every child which they 
might have afterwards would take hy way of remamder.' {See Wild' 9 
Oate, Tudor* 8 L. G. p. 581.) 

^ See ante J p. 362, n. 1. * See Appendix A. 
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B., his wife,' or vice versd, or ' To A. and B., and the heirs 
of their bodies,' — it is called an estate in taiUspecial} 
An estate tail, therefore, whether general or special, is 
clearly an estate derived from or cut off a greater, viz., 
the fee simple. It would therefore appear, having 
regard solely to the grammatical construction of the 
terms of such a grant-^(l) That neither of the grantees, 
whether the first or successive taker, has more than a 
mere life-interest, and consequently that he, she, or 
they, as the case may be, could not alienate the land 
for a term exceeding his, her, or their life or lives ; 
(2) T^hat, upon the decease of the first grantee or gran- 
tees without the prescribed heir, or upon the decease 
of either of such heirs without the prescribed suc- 
cessor, the land must revert to the grantor or his 
representative, the grant being exhausted; and (3) 
That, should any tenant in tail happen to become 
possessed, either by purchase or otherwise, of the fee 
simple out of which the estate tail is carved, that the 
estate tail must, by merging in it, immediately become 
extinct. But such is not the case in either instance ; for — 
1. Barring the Entail, — To facilitate the alienability 
of realty, it is enacted, by the 3 & 4 Will. IV. c. 74, 
s. 15, that ^ After the 31st of December, 1833, every 
actual tenant-in-tail, whether in possession, remainder, 
contingency, or otherwise, shall have full power to 
dispose of, for an estate in fee simple absolute, or 
for any less estate, the lands entailed; — as against 
all persons claiming the lands entailed by force of 
any estate tail which shall be vested in or might be 
claimed by, or which but for some previous Act would 
have been vested in or might have been claimed by 

1 And, as Id further limitation, see ant^f p. 352. 
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the person making the disposition at the time of his 
making the same^ and also as against all other persons^ 
inclading the King's most excellent majesty, his heirs 
and successors, whose estates are to take effect after 
the determination or in defeasance of any such estate 
tail ; saving always the rights of all persons in respect 
of estates prior to the estate tail, in respect of which 
such disposition shall be made, and the rights of all 
other persons except those against whom such dispo- 
sition is by this Act authorized to be made/ This 
Act, which apparently in effect enables the possessor 
of an estate tail to convert it into a fee simple — i.e., to 
convert a smaller into a larger estate — by giving him 
the right to deprive the grantor of his reversion, and 
his heir of his inheritance, by one and the same act, 
technically styled barring the entail, did not, in fact, do 
more than substitute for a rude and cumbrous machi- 
nery, known as fines and recoveries^ a simple mode of 
doing that which for ages had been held to be the 
undoubted right of the tenant-in-tail ; all that the Act 
requires to effect the conversion of an estate tail into a 
fee simple, being a deed (s. 40), enrolled (s. 41), and 
when made by a married woman, also acknowledged 
(s. 40). When there is a protector of the settlement^ his 

1 For the history of fines and recoveries, see Steph. Com. i. 249, 
and Taltarum's Case, Tudor*s L. C, p. 606. 

3 Protector of the Settlement. — * If, at the time when there shall 
1)6 a tenant-in-tail of lands under a settlement, there shall be subsist- 
ing in the same lands, or any of them, imder the same settlement, any 
estate for years, determinable on the dropping of a life or lives, or any 
greater estate (not being an estate for years) prior to the estate tail ; 
then the person -who shaJl be the owner of the prior eatatey or the first 
of such prior estates, if more than one, then subsisting under the same 
settlement, or who would have been so if no absolute (usposition thereof 
had been made (the first of such prior estates, if more than one, being, 
for all the purposes of this Act, deemed the prior estate), shall be tiie 
protector of the settlement, so far as regards the lands in which such 
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concurrence by deed enrolled is necessary ; without it, 
though the tenant in tail may bar his own issue, he 
cannot bar estates in remainder or reversion. In other 
words, he can grant only a base fee. The reader will 
not fail to remark that this power of the tenant-in-^t^il 
is limited to alienation. A tenant-in-tail^ though em- 
powered, as explained, to grant his estate to another as 
a fee simple, has no power, under this Act alone, to con- 
vert his fee tail into a fee simple, to be retained as such 
by himself.^ 

2. As TO Beyebsion. — From what we have already 
seen, it is clear that the rights of the revers'ionei' are 
practically of little value, being entirely contingent upon 
the non-exercise by the tenanUin^tail of his right to bar. 

S. As TO Meboeb. — ^The application of the doctrine 
of merger to estates tail, at one time regarded as con- 
ditional estates, has been expressly precluded by the 
construction put upon the statute De donis conditionally 
bu8.^ Should, then, the tenant-in-tail of any lands 

prior estate shall be subsisting ; and shall, for all the purposes of this. 
Act, be deemed the owner of such prior estate, although the same may 
have been charged or encumbered either by the owner thereof or by 
the settlor, or otherwise howsoever, and although the whole of th& 
rents and profits be exhausted or required for the payment of th& 
charges and incumbrances on such prior estate, and although such 
prior estate may have been absolutely disposed of by the owner thereof, 
or by or in consequence of the bankruptcy or insolvency of such owner, 
or by any other act or default of such owner ; and that an estate by the 
curtesy y in respect of the estate-tail, or any prior estate created by the 
same settlement, shall be deemed a prior estate under the same settle- 
ment within the meaning of this clause ; and that an estate by way of 
resulting use or trust to or for the settlor shall be deemed an estate- 
imder the same settlement within the meaning of this clause/ (3^4 
Will ir, c. 74, s. 22.) 

1 Tenants in tail can, however, and frequently do, convert their 
estate tail into a fee simple, thus — ^A., being tenant in tail, grants to 
* B. and his heirs, to the use of B. and his heirs,' and within six montha 
enrols the deed. A., from the date of this deed, is tenant iafee simple. 
See postf Appendix A., 'Statute of Uses.' 
. -' See post. Appendix A. 
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happen to acquire the fee simple, the estate tail wiII*not 
merge in it. 

We now come to the consideration of the rights of a 
tenaiit'ifi'tail in respect of his estate^ other than the 
right to bar the entail. 

1. Endurance. — If not duly barred, an estate tail will 
endure so long as the grantee or his prescribed heirs 
exist. It cannot, as we have seen, be extinguished by 
merger. Though the estate tail cannot be alienated, for 
it is impossible to give an estate granted ' To A. and 
the heirs of his body' to another, yet the tenant-iu-tail 
can convey to another an estate in the land in which h 
has the estate tail — e.g., he can grant the land * To B. 
and the heirs of his body / but the estate so created in 
B. and the heirs of his body is a ha^e fee, for it can 
continue so long only as A., the tenant^in-tail, and the 
heirs of his body, endure.^ It is on an equality with a 
fee simple as to forfeiture and escheat, 

2. User. — The tenant-in^tail has the same uncon- 
trollable power in the commission of waste as the tenant 
in fee simple. 

3. DowEE and Curtesy. — It is subject to like dower 
and curtesy. 

4. Debts. — His estate is liable to be sold for the 
payment of his debts to the same extent to which he 
would himself have had power to dispose of it ; for, by 
1 & 2 Vic. c. 110, s. 13, it is enacted that a judgment 
entered up against the debtor in any of the superior 
courts at Westminster^ shall operate as a charge upon 

1 See Watkins, p. 112. 

^ By 1 & 2 Vic. c. 110, s. 18, rules of the Courts of Common Law, 
and decrees and orders in equity for payment of money, are placed on 
the same footing as judgments. 
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all bmds, taements, tv lia«dituneiita, of iHiidt the 
tsDMit-in-tul shall lis s^xed or poGSBSssd, for an nffitnto 
or intaest in law or in eqni^, <v over whicji lie diall 
hkTeany'diiniosing'powv; andshal] be binding as aeunst 
liiin and the issoe of his body, and aD. diaimants w hab> 
ever, irhom he was con^ietait, withont the asaott ni 
any person, to have barred.* 

5. Descest. — ^When not dn^ bamd, an edaie Itn^ 
irii^her gemeral or tpedtU, deaceids to the iasDe indi- 
cated by the grantor, the ootuse of descent, so &r as it 
goes, being similar to that of an estate in^« timpie, 

6, CAXvaa. — The touiMi-tN-tetZ may, for a term 
not exceeding twen^-one years,* grant a lease of any 
portimt of the land ezc^t Uie demesnes and lands 
nsnaUy occapied with the princqul mansion house. He 
cannot lease the priocq>al mandon house. By 19 & 20 
Tic c 120, s. 32, it is enacted that any person entitled 
to the possession, or to the receipt of the rents and 
profits of any settled' estates, for an estate for life, or 
for a term of years determinable with his life, or for 
any greater estate, either in his own right or in ri^t 
of his wife, may demise the same from time to time — • 

' ITd gin tbe judgment creditco', hovemr, aaj claim on the dAtn'a 
Jaa^M aa agajnat pmduBoi, mmtgagess, uil onditora, Ihe jmlgiiisnt 
Kut be aidj H^iatend in the Court of OrBnnxm Hms (bbc 19). 
And aa againit pmchaam mod mortgagees, executko also mnat hava 
iwDBd en the judgaicot, and beai dn^ regiobmed, prior to the e«n- 
nyaoM or mortgage. {See S3 f 24 F%. c 38, sa. I, S.) 

* Hie twoi^-one ytmra mnat take tdturX in poamKHi ; the Hmiii«n 
moat be hj deed ; and the rait moat be tbe beat that can raasoiwUj 
be obtained, without jtNf, and be iacidBnt to tbe ir '~~'~ 



Tha ilmiae cannot be made withoat i ai p t tc imc H t ^ teatU ; 

■ oovenant for the dee paymeDt of the renta, a MHVlititai of t«> 
Hn-paymcnt tot £8 daya, or od noantbw j l a nce of mnj of the 
I or conditkEU; and a cooDtapartof the leue moit be exe- 
thelenee. (19^20 Fk. c ] SO, a. 31) 
the irif niin of the vord ' aettlcDMot' •■ aaed in th^ff Afity aaa 
I alBD 21 ft 23 Tic c 77. 
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unless tbd settlement shall contain an express decla- 
ration that it shall not be lawful for such person to 
make snch demise — for any term not exceeding 21 
years^ in such form as is prescribed by the Act. 

Tenant'in'tail after possibility of issue extinct, — ' It 
is necessary to observe that nothing which has been 
said concerning the alienation of estates tail is to be 
extended to the estate of that partictilar proprietor who 
is called tenant'iti'tail after possibility of issue extinct. 
When it becomes impossible that any person should 
exist to whom the inheritance under the entail can 
descend^ the inheritance itself ceases. But this impossi- 
bility can only arise, in contemplation of law, by the death 
of one of the persons from whom the inheritable issue 
is to proceed. Thus, if lands be given to ' A. and the 
heirs of his body by B., his wife,' or ' To A. and B. and 
the heirs of their bodies,' and B. dies, and there is no 
issue of their two bodies living ; A., from tenant, in 
taiUspecial, becomes tenant in tail after possibility of 
issu>e extinct, and has nothing more in effect than an 
estate for his own life^ attended with certain privi- 
leges, the relics of his former inheritance, the principal 
of which is the right of c(ymmitting waste. And if he 
alien his estate, the privileges cease.'^ He is em- 
powered, as tenant for life, to grant leases for 21 years.^ 

Estates for Life.^ — Estates for life, or freeholds not of 
inheritancey are of two kinds; viz. — conventional, i.e., 
expressly created by the act of the parties ;* and legal,- 
Le., created by construction and operation of law. Of 

1 Burton, 236. 

3 See 19 & 20 Yic. c. 120, 8. 32, ante, p. 368. 

' The leading case on the incidents of an estate for life is Bowles' 
isase. See Tudor's L. C. 27. 

< As by deed or grant. Estates devised by will, though not strictly 
conventional, are included. 
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the former are an estate '/or one^s own life* 2xl estate 
^'pouT autre vie,* a * quasi^entaM/ and an estatewhich may 
endure for a lifetime, but which may determine sooner.* 
Of the latter are the estate of a tenant in tail after poS' 
nihility of issue extinct , an estate hy the curtesy^ and an 
estate in dower. As in the case of estates of inheritance 
in possession, the tenant is said to be ' seized in his de- 
mesne as of fee ' or *fee tail,' so in the case of estates 
for life in possession, he is ' seized in his demesne as of 
freehold/ 

When, in the grant of an estate otherwise than by 
will, words of inheritance are omitted — e.g., 'I grant or 
devise my estate of D. to A./ — the grantee takes the 
largest estate that is not an estate of inheritance, viz., 
an estate for life. When the grant is by will^ he takes 
the fee simple,^ 

1 . Endtjsance. — An estate for life — there being no 
contingency — ^will endure as long as the life for which 
it is granted, unless forfeited. 

2. User. — The tenant for life is answerable for 
waste, both voluntary and permissive, unless the grant 
is expressly made without impeachment of waste.^ 
Though impeachable for waste, he has privileges that 
do not belong to a tenant for years.^ 

^ If an estate be grunted to a -woman during her widowhood, or to 
a man until he be promoted to a benefice ; in these and similar cases, 
whenever the contingency happens — ^when the widow marries, or 
when the grantee obtains a benefice — ^the respective estates are abso- 
lutely deteormined and gone. Yet while they subsist, they are reckoned 
estates for life, because the term for which they wiU endure being un- 
certain,they may, by possibility, last for life-^t .0., if the contingency upon 
which they are to determine does not sooner happen. {Steph, ComX 255.) 

2 See po8ty * The Wills Act.' 

' The grantee of an estate for life without impeachment for waste is 
liable for malicious waste, as by pidling down houses, &c., for in such 
case the Court of Chancery would grant an injunction. Such a ten- 
ant is also bound to keep the houses in repair. {Watkins, p. 81*.) 

* The tenant for life may cut underwood {Co, Zitt, 53 a), and work 
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(3) Debts. — ^There is necessarily neither dower , cur- 
tesy y nor descent of an estate for life; nor can snch an 
estate be liable after the tenant's death to his debts^ 
except to the extent of the emblements,^ which go to 
his executor^ for, as his estate is for life only, he dies 
possessed of no realty to go to his heir. During his 



open mines, and new shafts or pits to pursue the old veins. He may 
also work any mines lawfully opened by the preceding tenanUin^taiX 
although subsequently to the settlement under which he claims. But, 
if he opens a new mine, it is waste. He may also fell timber for repairs, 
but not otherwise ; and if he sells the timber, and applies the money 
in repairs, it is waste. He is entitled to reasonable estovers — ^viz., house' 
bote, ploughbote, and haybote — ^without assignment, unless he is re- 
strained by covenant or agreement: 'housebote' is a sufficient allow- 
ance of wood to repair and bum in the house ; * ploughbote,' sufficient 
wood for repairing and making instruments of husbandry ; and * hay- 
bote,' for repairing fences, &c He is bound to keep the buildings in 
repair, and to repair the bonks and walls against the sea and rivers. 
And if he converts one species of land into another, it is waste {Co. 
Zitt. 53 b), and cutting down decayed timber is also waste ( Watkins, 80.*) 

1 Emblements are the g^wing crops of those vegetable productions 
of the soil which are annually produced by the labour of the cultiva- 
tor. They are deemed personal property, and pass as such to the exe- 
cutor or administrator of the occupier, whether owner in fee, or for life, 
or for pears, if he dies before he has actually cut, reaped, or gathered 
the same ; and this, although being affixed to the soil, they might 
for some purposes be considered, whilst growing, as part of the realty. 

If a tenant for life dies, his executor or administrator, and if a cestui 
que vie dies, the tenant pour autre vie, is entitled to emblements, 
for the estate was determined by the act of GU)d; and it is a 
maxim in the law that Actus Dei nemini facit it^uriam. By 
devise, the devisee may, without express words, be entitled to 
the growing crops. But a legatee of the goods, stock, and move- 
ables on a farm, is entitled to growing com in preference as well to 
the devisee of the land as to the executor. So, a tenant at will or suf- 
ferance, the duration of whose tenancy is uncertain, is, if the lessor 
suddenly determine the tenancy, entitled to emblements. And, at 
Common JjBLW,fructtts industrials, as- growing com and other annual 
produce, which would go to the executor upon death, may be taken in 
execution ; but the appraisement and sale thereof are regulated by sta- 
tute ; and by statute growing crops may be distrained upon, and sold 
when ripe. But a crop of natural grass growing at the time of the 
death of a tenant for life or in fee, and although fit to cut. for hay, 
does not belong to his executor, but goes to the remainderman. A 
landlord is entitled to emblements or growing crops, in case of forfei- 
ture by the tenatit's own act, and so is a mortgagee. (1 jOhit. Oen. 
Frae. 91 ; bttt see 14 % 16 Vie. c. 25, s. 1, p. 362.) 
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tenancy his estate is liable to his debts^ i,e,, to the 
extent of his interest in it. 

(4) CAEViNa. — ^As to his power to lease for 21 years, 
see 19 & 20 Vie. c. 120.^ Independently of this statute, 
the tenant for life could always grant leases terminable 
with his own interest, in which case his lessee was not 
merely entitled by the Common Law to the same estovers 
and emblements as himself and his executor, but to em- 
ilements in those cases where his estate was terminated 
by Ms own ad, as well as by tlie act of God, or the law. 
When the tenancy is at a rachrentj^ it is enacted, by 
14 & 15 Vie. c. 25, s. 1, that where the tenancy shall 
determine by the death or cesser of the estate of 
any landlord, the tenant shall, instead of claims to 
emblements, continue to hold until the expiration of 
the then current year of his tenancy; and shall then 
quit upon the term^ of his lease or holding, in the 
same manner as if his tenancy were determined by 
effluxion of time, or other lawful means, during the con- 
tinuance of his landlord's estate ; and the succeeding 
owner shall be entitled to recover — as the landlord 
could have done if his interest had continued — a fair 
proportion of the rent for the period elapsed from the 
termination of the landlord's interest to the time of 
quitting; and the succeeding owner and tenant re- 
spectively shall be entitled, as against each other, to 
all the benefits, and be subject to the terms to which 
the landlord and tenant Tespectively would have been 
entitled or subject in case the tenancy had determined 

1 See anUy p. 368. 

' *Hackbent' is a term expressive onl;^ of the proportion the rent 
hears to the value of the tenement on wmch it is ciiarged ; where it it 
of the fall value of the tenement, or near it, the rent is said to he a 
• rackrent* 
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in manner aforesaid^ at the expiration of sucli current 
year : provided always, that no notice to quit shall be 

necessary or required by or from either party, to deter- 

mine any such holding and occupation, as aforesaid/ 

Chattel Znterestif. — Every estate or interest in land, 
less than a freehold, is styled a chattel interest,^ or 
chattel real; and is either a <erm— otherwise styled an 
estate for years, an estate at sufferance, or an estate at 
ivilL 

Terms or Estates for years. — An estate for years-^ 
i. e.y for a term of years — is styled a term, because its 
duration is absolutely defined. 

Endubance.' — It is, therefore, of the essence of a 
term that it must have both a certain beginning, or 
definite commencement, and a certain or definite 
period beyond which it cannot last. The reader will 
not forget the maxim. Id certum est quod certum reddi 
potest.^ But though it is essential to its very exist- 

^ They were originally so called because then considered as interests 
insigmficant in value, the long terms with which we are now 
feunihar, being unknown. They still retain their legal rank: hence 
the anomaly which holds a term for 999 years as a legal estate to be 
inferior to an estate for life, say at the outside the odd 99 years. 

' The commencement of leases for years may be considered either 
with regard to the time of the computation of the term, or the com- 
mencement of the interest. The certainty of the time of computation 
may be fixed by reference, either to the time of the making of the 
lease, or to a past or future period, or a past or future event ; and the 
event, if future, may be contingent ; or such time may be referred to 
the nomination of a third person, in which case it must be fixed in 
the lifetime of the parties to tibe lease. When no time of computation 
is referred to, or the time referred to is an impossible date, or when a 
lease is made to begin from the end of a lease which is misrecited, the 
commencement will be computed from the delivery of the lease. The 
commencement in interest, when the time of computation is imme- 
diate, or from a past period, may either begin immediately, or be 
postponed to take effect at a future period, or on a future event, either 
absolute or contingent ; but when the time of computation is from a 
past period, the commencement in interest cannot be retrospective, so 
as to take effect before the making of the lease. When the time of 
computation is future, the commencement in interest cannot, of course, 
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termini may be granted over. Or, if a lease be made 
to two, one may release to the other before entry .^ 

7. Carving. — Under-leases. — ^As a lessee, unless re- 
strained by express covenant, may grant over his 
whole term, so he may, there being no covenant to 
the contrary, make an under-lease of a part of his in- 
terest. As, if he has a term for ten years, he may 
underlet for five. An assignment for less than the 
whole term is in fact an under-lease.^ On the other 
hand, any assurance purporting to be an under-lease^ 
but which comprises the whole term, is, by the better 
opinion, in fact an assignment.^ 

8. Descent. — ^A lease for years, however great the 
number may be, cannot, by the agreement of the par- 
ties, be made to the heirs of the lessee, nor entailed on 
the heirs of his lody; and therefore, if a lease be made 
to ' J. S. and his heirs,' or 'to J. S. and the heirs male 
of his body,' the executors of J. S., and not his heirs 
or heirs male, shall have it, and may sell the term.* 

An Estate at Will. — An estate at will — the lowest 
estate which can arise by the agreement of the parties 
— is not bounded by definite limits with respect to 
time j but as it originates in mutual agreement, so it 
depends upon the concurrence of both parties. 

1 . Endurance. — As it depends upon the will of both, 
which it does by iniplication of law, even where it is 
expressed to be at the will of one only,^ the dissent of 
either may determine it. Such an estate cannot con- 
sequently be the subject of conveyance, and it must 

1 Watkins, 35. 

s Cottee V. Itichaxdson, 7 Ex. Kep. 143. 

3 See WiUiams* B. P. 388. 

* Smith's B. & P. Property, 205, 2nd ed. 

> Co. litt, 66 a. 
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determine by the death of the lessee, withont confer- 
ring any title on his personal representative to hold 
the land. Should the lessee introduce a stranger into 
the tenancy, with the assent of the lessor, it would 
not be a transfer of the lessee's interest or estate ; for 
his interest or estate would be, by the very act, deter- 
mined; but a new estate at vnll would be created. 
The law does not favour the creation, by construction 
sdone, of an estate at will ; and consequently, if the 
rent is reserved yearly or half-yearly, it frequently takes 
the circumstance as evidence of a term, Le., of a lease 
for a year, or from year to year. As such presumption, 
however, is merely for the furtherance of natural jus- 
tice, that he who sows may reap, it is not admitted 
when its eflfect would be to work an injustice, for it is 
a masdm that ' A canstriiction of law, as siich, shall do 
injury to none.^ 

By 29 Car. II. c. 3, s. 1, it is enacted, that a lease 
by parol for a longer term than three years shall have 
the force and effect of an estate at will only. When, 
therefore, a person leases lands to another by parol, 
without expressing the time for which the lessee is to 
hold, the law will avail itself of the circumstances 
which the demise presents, in order to construe such a 
a lease as creating a tenancy for a year, or from year 
to year, rather than a tenancy at will;^ but where a 
person leases lands to another by parol for a longer 
space of time than three years from the making of 
such lease, the statute interferes by declaring it an 
estate at will, and precludes us from saying that it is 
not an estate at willy but a tenancy for a year? 

^ See Bichardflon v. Langridge, Tudor's L. G. p. 4. 

s Watkins, 1—7 ; but see Doe d. Bigge, v. Bell, 5 T. B. 471 ; and 
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(2) UsEB. — ^A tenant at will may not commit any 
kind of voluntary ivaste, but is not punishable for per- 
missive wdstsy for he is not bound to repair.* 

An Estate at Sufferance. — A tenancy at sufferance 
is the lowest estate that can subsist ; it arises where a 
person has held by a lawful title, and continues his pos- 
session after his estate is determined, without either 
the agreement or disagreement of the person then enti- 
tled to it. As where a tenant at will continues in pos- 
session after the death of the lessor, or a lessee for 
years holds over after the expiration of the term, or 
the tenant for another man's life keeps possession after 
the decease of the person for whose life he held : in all 
these cases the tenant remaining in possession, without 
the consent or dissent of the person entitled to enter, 
becomes tenant at sufferance to the latter.' This 
tenancy, therefore, can arise only by construction of law, 
and cannot originate in the agreement of the parties. 
It cannot arise by act of law.' There being no dissent, 
the possession of the tenant is not adverse to the title 
of the person entitled to enter, although such person 
may, if he chooses, consider it so. 

If the person entitled actually agrees to the con- 
tinuance of the possession, a tenancy at will, or from 
year to year, will arise between them, according to 
the nature of the agreement. The payment of an 



Clayton r. Blakey, 8 T. B. 3, in which it is held that such a lease en- 
dures, as a tenancy from year to year, notwithstanding the statute 
declares that it shall have the e£fect of an estate at will only. 

I 1 Cruise, Tit. 9, c. 1, s. 11. 

3 See House's case, Tudor's L. C. p. 1. 

> Where a person comes to a particular estate by act in law, and 
continues to hold it heyond the proper time— as if a guardian, aft^the 

II age of the heir, continues in possession— he is not a tenant at snf- 
ance, but an abator. {Co, Zit, 271 a.) 
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annual rent^ where there are no circamstances attend- 
ing the payment and receipt of it to oppose such a 
construction^ will also raise a constructive tenancy from 
year to year; but so long as the occupation is merely 
continued^ with the bare acquiescence or without the 
disagreement of the person entitled to the possession, a 
tenancy at sufferance subsists. 

It appears to be essential to the raising of a tenancy 
at sufferance that the person in possession should have 
originally held by lawful title. And it is clear that^ as 
a tenant at sufferance has nothing but the bare posses- 
sion without any title, he has no estate which he can 
convey, or which can descend.^ 

As to what and when estates in realty will be created 
or granted by implication^ see Gardner v. Sheldon.^ 

In the case of the Crown, there is no tenancy at suf- 
ferance ; and, if the King's tenant holds over, he is an 
intruder. 

1 Watkins, 23 et seq., where see his comments on Doe v, Perkins, 3 
Maul & Sel. 271. 
3 Tudor'sL. C. p. 541. 
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CHAPTER VII. 

ESTATES m EEALTY— THE QUALITY OF INTEfiEST— 

GUSTOMABY ESTATES. 

We have already said that castomary estates are 
divided into three classes; viz., copyholds, customa/ry 
freeholds, and ancient demesnes. The term copy- 
holds may be regarded as the generic term descri- 
bing the three^ of which the last two are bi^ species. 
We will therefore, for the present, use the term copy- 
holds^ as applying generally to the three. 

^ < Copyholds/ says Mr. Serjeant Wright, ' are the remains of vil- 
lenage, which, considered as a tenure, was not entirely Saxon, Norman, 
or feudal, but a tenure of a mixed nature, advanced upon Ihe Saxon 
bondage, and which gradually superseded it ; so that we must look 
partly at home for its original. ... If the Normans found, as we are 
assured they did, "a sort of people among us, who were," as Sir William 
Temple says, " in a condition of downright servitude, used and employed 
in the most servile works, and belonged — ^they, their children, and 
effects — ^to the lord of the soil, like the rest of the stock or cattle upon 
it," nothing is more likely than that they who were strangers to 
any other than a feudal state should enfiranchise all such wretched per- 
sons as fell te their share, by admitting them to fealty, in respect of the 
little livings they had hitherto been allowed to possess, merely as tho 
scanty supports of their base condition, and which they were still suf- 
fered te retain upon tho like services as they had in their former ser- 
vitude been used and employed in ; but this possession, as now clothed 
with fealty, and by means thereof advanced into a kind of tenure, 
differed very much from the ancient servile possession, and was from 
henceforth called villenage.' 

* Our Saxon ancestors again having, as above, submitted to the 
feudal law, which was a law of liberty, may be supposed to have imi- 
tated, some sooner than others, the generosity of the Normans, and to 
have done the like ; but neither did our Saxon or Norman ancestors 
mean to increase or strengthen the possession of their villeins, but 
meant to leave that altogether as dependent and precarious as before. 
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Copyhold Estates.^ — ^To realise the period of, and 
circumstances attending, the origin of these estates, is 
the first step towards their comprehension. We have 
to reflect upon the existing state of things when the^ 
entire population of England was but about 2,000,000 ;. 
when its soil was parcelled out into comparatively few 
but huge estates, called manors ; when its population, 
consisted of, practically, but two classes, the freeman 
and the slave (villeins) ; when the lord was virtually 
regal within his manor, demanding fealty and homage 
from his freemen, servile obedience from his villeins^ 
upon whom he looked much in the same light as upon 
his cattle — and who, indeed, in the eye of the law, had 
but few more rights ; that, like the rest of his cattle, they 
might graze and breed, he penned off plots of land 
upon which he allowed each, with his wife and offspring, 
to settle. Need it be said, that in the eye of the law 
the estate of such a tenant, if indeed his interest could 
be dignified with the name of estate, was the meanest 
recognised by the law — an estate at will. Such they 

aave only that, as by. their admissioii to fealty their possession, was put, 
in some measure, upon a feudal foot, their lords could not, in regard to- 
the fealty implied on their parts, deal with them so wantonly as before ; 
nor could they, so long as they answered the services and condi- 
tions of their possessions or tenure, in honour or conscience deprive or 
remove them ; and yet they were for a long time left merely to the 
conscience of their lords, which they might, as they could, awaken by 
their petitions, but could not otherwise deal with, until the uninter- 
rupted benevolence and good-nature of the successive lords of many 
manors, having time out of mind permitted them, or them and their 
children, to enjoy that possession, in a course of succession or for life 
only, became at length cuatoinary and binding on their successors, and 
advanced such possession into the legal interest or estate we now call 
eopyholdy which yet remains subject to the same servile conditions and 
forfeitures as before, they being all of them so many branches of that 
continuance or custom which made it what it is.* ( Wright* s Tenures, pp. 
216—221.) 

1 In Mr. Scriven's Treatise on Copyhold and Tenure, pp. 65 — 72, is 
to be found a list of the Keal Property Statutes that do and that do* 
npt affect customary estates. .. / 
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were, and still are in legal contemplation^ though^ by 
a strange anomaly^ custom has been permitted to give 
to them many of the incidents of other legal estates ; 
the result being that the law now recognises /ee* simple, 
fees tail, estates for one^s own life, ot pour autre vie, 
and estates at sufferance, in copyhold lands^ each being, 
however, to a certain extent qualified by or subject to 
the peculiar customs of the manor of which it forms, or 
originally formed, a part. 

That these little holdings were originally absolutely 
at the will of the lord, cannot be doubted. That the 
villein should have continued in the enjoyment of his 
grant so long as he discharged his duty to his lord, 
tended his flocks, ploughed his lands, or carted his 
manure, was but natural. That, upon the death of the 
father, the original grantee, his son or sons, should — they 
being able to discharge those duties — be allowed to retain 
possession of the same hut and land, and that some note 
or memorandum should be made, both of the fact of the 
death and of the name of the successor or successors, 
was no less so. That, when there was reasonable ground 
for so doing, the lord or his steward should permit 
a tenant to surrender his holding either absolutely or 
in favour of another, and this especially in proportion 
as the status of the villein became changed from that 
of slave to labourer, is no less reasonable than that the 
imposition of some trifling fine upon the old or new 
tenant should be levied by way of acknowledgment for 
the favour. That the successive lords or their stew- 
ards, when a death occurred or an alienation was de- 
sired, should refer to the roll, to see what had been 
the practice in like. cases, and simply follow it, is pre- 
cisely what, without any authority to that effect, we 
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^lionld have supposed. The result being that the will 
of the lord, which had originated the custom, came at 
last to be controlled by it, for with most men it is a 
maxim that the ' what ' and the ' how ' that has always 
been, is and must be right. Take an example of the 
eflFect of time upon habit, which, when it has suflSciently 
endured, we call custom. Britton, writing in the reign 
of Edward I. (1272—1807), says, ^Villeinage is to hold 
part of the demesnes of any lord, entrusted to hold at 
his will by villein service to improve for the advantage 
of the lord. ... In manors of ancient demesne there 
are pure villeins of blood and of tenure, who may be 
ousted of their tenements at the will of their lord.'^ 
In the Year Book, 43 Edward III. (1370), 25 a, we find 
a case justifying an entry made by a lord on his copy- 
holder, because he did not do his services, and thereby 
broke the custom of the manor. This shows that the 
lord could not, at that time, have ejected his tenants 
without catbse. 

In the reign of Edward IV. (1461—1483) the judges 
allowed to copyholders the action of trespass, on ejec- 
tion by their lords, without jiist cause? ' Now,' says 
Sir Edward Coke (1549—1634), 'copyholders stand 
upon a sure ground ; now they weigh not their lord's 
displeasure ; they shake not at every sudden blast of 
wind ; they eat, drink, and sleep securely, only having 
a special care of the main chance, namely, to perform 
carefully what duties soever their tenure doth exact 
and custom doth require; then let lords frown, the 
-copyholder cares not, knowing himself safe.' 

We appear justified in describing the various kinds 
of copyhold estates as quasi fees simple, quasi estates 

1 Britton, 166. * Co. litt 61 a, « Co. Cop. s. 9. 
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tail, &c.| a mode of designation which would be per- 
haps unexceptionabloj were it not for the fact that the 
term quad estates tail has, as we have abeady seen, 
been applied to a particular species of life estate. 
However, the mere suggestion may assist in giving 
these estates a somewhat definite place of their jown in 
the mind of the reader. 

'By the term customary estates/ says Mr. Burton, ^ we 
mean those to which the title is not only modified but 
altogether constitutedby et^^om. Such are to be found in 
many manors ; and though the customs of these manors 
are almost infinitely diversified, they have yet all some 
common features, which the law recognises as forming a 
uniform system, and may be said to have adopted into its 
own body. The lands to which these customs relate are 
called customary lands, but, subject to the estates in 
them which the custom confers, they are held alsa by 
the lord under the Common Law as part of the demesnes 
of his manor. For these customary estates were, in 
their origin, mere tenancies at will, though, by long 
indulgence, they have in many instances acquired the 
character of a permanent inheritance ; and as tenancies 
at will they continue to be considered in all questions 
relating to the legal, as distinguished "from the cus- 
tomary, property in the land.* 

'The great criterion of a customary estate is, that 
all alienations of it must be transacted in part, at 
least, in the lord's court} Hence the proper evidence 

1 But see 4 & 5 Vic. c. 35, ss. 88 to 90. The Court of which we 
here speak, must not be Confounded with the Court Baron, properly 
BO called ; for, though it commonly- ham>ens that they are held 
at the same time, and that the same Koll serves to record the 
proceedings of hol^, the two courts are of a nature essentially 
distinct. To the Cou^ Baron, the freeholders of the manor are 



CUSTOHABT ESTATES. 379 

of title to sncli estates are the court roll, or copies of 
the court roll;^ from which the tenants of them are^ 
in general^ denominated copyholders, and the estates 
themselves copyholds/^ 

We will now consider the several estates in copyhold 
lands, and the present rights of the tenants^ in the 
order adopted in the case of legal estates, praying the 
reader to remember : 

I. That as it is the custom of each manor which 
regulates the kind of estate that exists, or can exist, 
in its copyhold lands, one kind of estate is to be 
found in one manor, and another in another. 

II. That there are two sorts of copylwld customs 
— ^viz., (1) 'Geneeal customs,' which extend to all 
manors in which there are copyholders, which are war- 
ranted by the Common Law, and of which the Courts 
take notice without their being specially pleaded ; (2) 
* Paeticulab Customs,' which prevail in some manors 
only, and which must be specially pleaded. These 

suitors, 9A judges; to the customary court, the copyholders are suitors, 
not as judges, but as assistants to the lord, or his steward, one or 
other of whom alone exercises the judicial authority. Though there 
should happen a failure of suitors to the court baron — and conse- 
quently, in strictness of law, an extinction of the manor, — ^yet, for all 
purposes to which the customary court is applicable, the original 
Jurisdiction will continue. {Burton, Comp. 390 ; see ^ ^ 6 Vie. c. 35, 
s. 86J 

* Things demisable by Copy. — It would seem that even a manor 
may be demised by copy. A mill, tithes, common appendant, common 
of pasture without land, a rent charge, or a rent seek, underwood, 
herbage, fore-crop, or prima tonsura ; and an advowson, fair, market, 
•or piscary, where appendant. It is laid down in some books of autho- 
rity, tibat advowsons in gross, and even rents, commons in gross, and 
the like incorporeal hereditaments, cannot be held by any maimer of 
service, and therefore are not grantable by copy, altiiough it is 
admitted by the same authority, * that what things soever are parcel 
of the manor and are of perpetuity,' may be granted by copy. Sir 
Edward Coke says, that a grant may be made by copy, of twenty 
joads of wood, to be taken by the grantee. {Scriven, s. 84.) 

' Burton's Comp. 389. 
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latter are construed strictly. When a custom goes to 
the making and maintenance of a copyhold estate^ it 
is to be taken favourably; but all customs in depri- 
vation or bar of a copyholder^s estate are to be con- 
strued strictly.^ 

III. The customs must be immemorial^ reasonable, 
and certain^ or they cannot be supported. If any part 
of the custom is bad, it avoids the whole.^ 

IV. The rights of lords of manors to fines and 
heriots, rents, reliefs, and customary services, together 
with the lord^s interests in the timber growing on 
copyhold lands, having proved productive of con« 
siderable inconvenience to copyhold tenants, without 
being of commensurate advantage to the lords, the 
legislature^ has interfered, not merely to facilitate the 
commutation of their rights, but the complete enfran- 
chisement of copyhold lands; and at last, by the Copy- 
hold Acts of 1852 (15 & 16 Vic. c. 51) and 1858 (21 & 
22 Vic. c. 94), has made the enfranchisements of copy- 
holds compulsory, at the instance either of the tenant 
or the lord, fixing at the same time the mode of ascer- 
taining the compensation to which either is entitled, 
so that it is probable that, in the course of time, copy- 
holds will become matters merely of historical interest. 

Evidence of the Copyholdbe's Intbeest. — The rights 
of the copyholder depending almost entirely upon 
custom, or immemorial usage, it is obvious that the 
legal evidence of that custom, be it what it may, is 

* Scriven, 24. 

^ Soriven, p. 19; where see examples of cTistoms that have been held 
good or had. 

» See 4 & 6 Vic. c. 36 ; 6 & 7 Vk. c. 23 ; 7 & 8 Vic. c. 65 ; 14 & 
16 Vic. c. 63 ; 16 & 16 Vic. c. 61 ; 21 & 22 Vic. cc. 63, 94 ; and 23 
& 24 Vic. c. 81. 
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the first thing to be sought. By this eyidence^ the 
quantity, the quality, and the incidents of the interest 
must be determined; for, e.g.^ If the tenement has for- 
merly been enjoyed as a copyhold of inheritance, it 
may be granted either in fee or for any less estate ; 
though, if it has only been granted anciently for a 
less estate, the limit thus fixed by usage cannot be 
exceeded .1 

Court Eolls. — The peculiar evidence of the copy- 
holder^s title is, as already stated, the original Bolls or 
Books of the Court. The primary evidence, therefore, 
is the Court Rolls themselves. The legal secondary 
evidence is a copy^ of the Court Rolls duly stamped.^ 
In addition to the Court Rolls, or Copy Court Rolls, evi- 
dence is admissible in explanation of either. And, lastly^ 
general reputation within the manor may also be evi- 
dence of a custom where the Court Rolls are silent.* 

Copyhold Fees Simple. — Endubaitce and Uses. — The 



* Burton, 415. 

' These may be copies under the steward's hand, or ordinary- 
sworn copies. And it seems that, after thirty years, the steward's 
signature will he presumed to he genuine. {Wynne v, Tyr^ 
whitt, ^ B, ^ A, 376.) A person who has a good primd facie title 
to a copyhold, may obtain a mandamtss, by which the lord will be 
compelled to lUlow him to inspect and take copies of the Kolls. {JR, v. 
Shelley, Z T. R, 141.) 

3 By 33 & 34 Vic. c. 97, sec. 81, it is enacted, — (i.) that * the copy of 
Court Boll of a surrender or grant made out of Court shall not be ad- 
missible or available as evidence of the surrender or grant, unless 
the surrender or grant, or the memorandum thereof, is duly stamped, 
of which fact the certificate of the steward of the manor on the feice of 
such copy shall be sufficient evidence, (ii.) The entry upon tli') 
Court Rolls of a surrender or grant shall not be admissible or avail- 
able as evidence of the surrender or grant, unless the surrender or 
grant, if made out of Court, or the memorandum thereof, or the copy 
of Court Bon of the surrender or grant, if made in Court, is duly 
stamped, of which foct the certificate of 4he steward of the manor 
in the margin of such entry shtdl be sufficient evidence,' See 0ec8. 82 
to 86, and schedule ' Copyhold and Customary Estates.' 

* Doe r. Sisson, 12 East, 62. 
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tenant of a fee simple in copyhold lands, has not the 
Jreehold. He has, therefore, no right to the mines, nor 
the timber. He is liable to forfeiture^ by waste,^ by 
refusal to attend the customary court, to perform any 
other service, to pay any rent or fine, incident to the 
tenure, or for alienating* his tenement in any manner 
<5ontrary to the nature of the customary tenure. The 
lord may become absolutely entitled by forfeiture for 
either of the above causes ; by escheat, or by a surrender 
to his use made by the tenant. 

DoWEE AND OuBTEST. — The rights of dower and cur- 
tesy are not necessarily incident to copyholds. When 
dower — which, in connection with copyhold lands, is 
called the widmv's free bench — does attach, it often ex- 
tends to the whole tenement, instead of to a third part 
of it. In many manors, it is held during tvidoro-hood, 
in others, during chaste widow-hood only. It is, in 
general, confined to the property of which the husband 

^ The lord may recover the forfeited estate by ejectment, -without 
prejudice to the copyholder, if any, in reversion or remainder. The 
tenant cannot here question the title to the manor of the lord by whom 
he was admitted. But the lord may, in general, waive the forfeiture 
by a subsequent act of recognition of the tenant. If he neglects to 
take advantage of the forfeiture in his lifetime, his heir cannot avail 
himself of it. {Burton, 414.) 

^ Waste, to be attended by such penal consequences, must be either 
an invasion of the lord's property, as by cutting down trees, without 
being authorised by the custom ; or some act or neglect which tends 
materially to deteriorate the tenement, or to destroy the evidence of 
its identity — e, ^., by making enclosures, or other alteration of boun- 
daries. (Burton, 413.) 

> Alienations made by the tenants of paaciaeaiax estates in customary 
property, do not divest the estates of the person in renudador or xever- 
sion, and have no effect of forfeiture for their boiefit. But ever^- 
alienation which is contrary to the nature of the customary tenure, 
works a forfeiture of the estate to the lord. If the words of an assur- 
ance will bear two constructions, that is to be prefexred which renders^ 
tiie act lawful, and therefore, in a general conveyance of lands and' 
tenements, copyholds are held not to be included. It is otherwise in 
the case of a wilL {Burton, 412.) 
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died seised, and is consequently no obstacle to aliena- 
tion. The estate, being regarded as a continuation of 
that of the deceased, is perfect without admittance.^ 

Debts. — ^They are liable equally with the tenant's 
freeholds for his debts.^ 

Alienation. — The tenant has the right to alienate. 
The ordinary mode of ahenating a copyhold estate in 
fee- simple, is by surrender and admittcmce; of which 
the most simple form is as follows : — The copyholder 
appears personally in Court, and, by whatever cere- 
mony the custom of the miBLnor may have prescribed, 
professes to surrender or deliver up his land to the 
lord, whether in his own person, or, what is more 
usual, as represented by his steward, expressing the 
surrender to be 'to the use of A. and his heirs'; 
whereupon A. is with due ceremony admitted tenant 
of the land, ^to hold to him and his heirs at the will of 
the lord, according to the custom of tlie manor J He 
then pays ekfine^ to the lord, and also, if required, does 
fealty, AU these circumstances, or at least the sur^ 
render and admittance^ are entered on the roll ; and the 
new tenant, paying his fees to the steward, receives a 
copy of this fundamental document of his title.^ 

Cabvino. — By the like process of surrender and ad- 
mittance, the copyholder, without alienating his entire 
interest, can surrender to what v^es^ he may think fit, 
they not being illegal ; but the words of limitation in 

1 Burton, 409. 

- See anUf p. 361, n. 1. 

' Fdcbs. — The fine is a debt due to the lord from the heir or 
deyiaee. It does not accme due nntil admittance. When the 
custom has not ascertained the amount of the fine, the King*s Courts 
of Law, in which alone it can be recovered, will not suffer it to \)6 
raised beyond two years' improved value of the land. (Burton, 406, 407.) 

* Burton, 390. * See < Alienation in Trust.' 

C C 
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iha surrender must be tHe same as those wliich would 
be required for a like purpose in the conyeyance of 
fireehold lands^ unless the peculiar custom authorises a 
variance ; e.g.f he can mortgage by surrendering to the 
use of the mortgagee^ upon condition &c. ; he can sur- 
render to the use of another for life^ or for a term, to 
the use of his wif e^ or to his own use ; he can create 
springing and shifting uses. 

Descent. — ^The general rules of descent are the same 
in copyhold as in freehold inheritances when not varied 
by peculiar local custom^ as for example in the case of 
BorotAgh-English or OaveUdnd} But these rules must 
not be followed in any respect to the prejudice of the 
lord.' In the case of copyholds, as in that of free- 
holds, the heir takes by descent and not by purchase, %• e,, 
where the two rights meet in him ; but by 3 & 4 Will. 
IV. c. 106, s. 3, when an estate is devised to the heir, 
he takes as devisee, and not by descent. Upon the 
decease of the tenant, the lord is entitled, not merely 
to the ^n6 from his successor, but also in some cases to 
a heriot^ from his personal representaiive. 

1 See Bmton, 392-397; WHIiams, B. P., 367, 368. 

' Buxton, 408. 3 ScriTen. 87. 

* Hbuots. — ^Theheriot which beoomes due to the lord upon the deafh 
of hifl tenant out of the penonal estate of tiie latter, appears to have 
been originally a tribute to the loxd, of the hone or habilimento of the 
deoeaaed tenant, in order that the militia agparaiuB might continae to 
be naed for the purposes of national d^ence by each suoceeding 
tenant ; it ma natond, ihsrefore, that on the decline of militaiy 
tenure, the heriot should be oomlnnted for a payment in money, or for 
the tenant's best live or dead chattel. But it should seem that the 
payment in money was usual in the timo of Henry II., and of John, 
and in Normandy before the Conquest ; and that the heriot of the 
▼iUain or husbandman was more usuaUy the best beast According to 
some writers, the heriot of the best beast is not in all cases a commu- 
tation or substitution for the militazy heriot, but was originally 
rendered by the villein or husbandman for the purposes of agricidtnxe, 
ja analogy to the warlike heriot on the death of a military tenant. 
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Customary Freoholds.^ — In the north of Eug^mdj 
and in some other parts of the kingdom, are tp be 
fonnd lands held by copy of court roily bat not ex- 
pressed to be at the will of the lord, but only acGordvng 
to the custom of the manor, by copy of court roll ; hence 
their denomination customary freeholds. Though dis- 
tinguished in this particular frompure copyholds, which 
are expressed to be at the will of the lord of th^ manor, 
according to the custom of the manor, by copy of court- 
roll; the freeliold, as in the case o( pure copyholds, is 
held to be in the lord and not in the tenant;^ hence the 
right to mines and timber belongs to the lord.^ Further- 
more^ these lands are parcel of the manor.^ ]^or can 
the tenants generally grant leases without the lord's 
consent ;^ and though, in some cases^ a deed of ^ bargain 
and sals' is employed, yet the assurance is imperfect 
without admittance in the lord's court.* 

Copyhold Estates-tail. — The statute De Donis is 
held not to extend to copyholders ; and therefore, if a 

In the opinion of others, the heriot was a voluntaiy or gratuitous 
l>eque9t of the tenant. The better opinion is that they were the 
lord's legal rights^ and were so considered, eyen in the tune of King 
Canute. 

In some manors it is pustomarv to render to the lord the best beast 
of which the tenant dies possessed ; in others, the second best beast ; in 
others, tiie only beast, if but one ; or, if the tenant has no beast, then to 
pay a fixed sum in lieu of heriot ; in others, to render the best beast or 
good, or to pay a sum certain at the election of the lord, &c. The 
heriot service being a reservation by the lord upon his feudal donation, 
and arising from the tenure between the lord and tenant, is in the 
nature of a rent, which lies in render. The remedy was therefore 
originally, and still is, by disti-ess. (See Seriven, 262.) 

1 To this species belongs what is termed ancient demesne, which con- 
sists of lands held of manors that were formerly in possession of tho 
Crown. (See Co, Zitt. 59, b. n. 1.) 

2 Stephenson tf. Hill, 3 Burr. 1278. 

' See Doe d. Heay v. Huntington, 4 East, 271. 

* Burrel v. Dodd,*3 Bos. & PuL 378, 381. 

* Doe if. Danvers, 7 East, 299. 

* See Burton, 398. 
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copyhold estate is limited ^ to A, and the heirs of his 
body/ this is not necessarily an estate tail. In the 
absence of a special custom to that effect^ the estate 
wiU be of that kind which at the Common Law is 
styled a fee^simple conditionaly and which^ before the 
statute De Donis^ was created by those words. In 
many manors, however, a custom of entafling copy- 
holds has prevailed.^ 

It is unnecessary to particularize the estates in copy- 
hold of less interest ; what has been already said being 
su£Scient to indicate their peculiar characteristics. 

1 Burton, 398. 



^ ' 
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CHAPTER VIII. 

ESTATES IN REALTY— THE QUALITY OF INTEREST, 

LEGAL OR EQUITABLE. 

Having particularized the various legal, as distin- 
guisHed from custmnmij estates in realty, known to 
our law — no others exist or can be created — and en- 
deavoured to show the quantity of interest enjoyed by 
the possessor of each ; we now come to consider the 
same estates from a second point of view, viz., the 
quality of the interest enjoyed by the tenant of either. 
As to its quality y every estate is either both legal and 
equitable y or merely legal, or merely equitable. When 
the tenant has both the legal and the equitable estate, 
he has the right both to the possession and to the 
beneficial enjoyment of the estate, as well at law as in 
equity. When he has merely the legal estate, he is 
entitled to the possession but not to the beneficial enjoy- 
ment of the estate. His possession is that of b, fiduciary. 
He holds simply for the benefit of another. When he 
has merely the equitable estate, he has not the legal 
and possessory title, but he has the beneficial interest. 
The fruits of the estate ai'e his. Every tenant there- 
fore rightly in the possession — whether personal, or by 
his representative — of an estate, is so possessed, either 
for his own benefit, or for that of another. He is either 
the proprietory at least for the time being, or the trusteed 

* See post, * Alienation in Trust* ; and for the history of the creation 
Equitable Estates, see Appendix A. < 
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CHAPTER IX. 

ESTATES IN REALTY— THE NUMBER AND RELATION 

OP THE TENANTS. 

Wb now cx>me to the consideration of the effect of 
granting an estate for one and the same time to one or 
more individuals. As preliminary to this inquiry^ we 
recall to the reader's attention what has been said as to 
the varions modes of acquiring estates in realty^ and 
particularly to the distinction between acquisition by 
purchase and acquisition by inheritance. The point of 
immediate importance to us is that^ when the title is ac- 
quired by i^ttrcAewe— that is, either hjsale (yr purchase, 
in the popular acceptation of the term ; or by pure gift, 
which is equally title by purchase in the technical sense of 
the term, — itbecomes the province of the law, not merely 
to determine what estates can exist in realty, and what 
are the incidents of those several estates, but to decide 
which of them has been conferred upon the grantee by 
the words employed in his deed of grant. This fact 
must be determined by the ordinary rules of construction. 
In the case of acquisition by inheritance, the province 
of the law is to determine who are entitled to the 
estates of the deceased by the rules of inheritance or 
succession} When the right is found to accrue to a 
single individual, the duty of the law is discharged by 

> SeeiiM^, ^Succesiion.' 
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determining who that individual is ; but when it accraes 
to several^ it not merely determines who they are, but 
the relation in which they shall stand to each other, as 
possessors and proprietors of the estate in question. 
In considering the question of the number and connec- 
tion of the tenants, the natural division of the subject 
is into two branches, viz., ' title by purchase/ and ' tUle 
by operation of the law/ And as, in either branch, the 
title must accrue either to a single individual or to 
more than one, the whole question may be advan- 
tageously arranged under three heads; viz., — (1) Title 
by severalty — i.e., where a single individual is entitled 
either by operation of law or by purchase ; (2) Title by 
operation of law, there being more than one; and (8) 
Title by purchase, there being more than one. Treated 
in this manner, 'tenancy in severalty' furnishes two 
cases, viz, — (i.) where the acquisition is by operation of 
law, and (ii.) where it is by purchase. Tenancy by 
operation, of law, there being more than one tenant, 
furnishes the single instance of coparcenary. Tenancy 
by purchase furnishes (i.) * joint tenancy,' (ii.) 'tenancy 
in common,' and (iii.) ' tenancy in entireties.' 

Tenluicy in Severalty. — Concerning tenancy in seve-* 
ralty, it is sufficient to say, that one individual is the 
sole tenant of the estate, which he holds in his own 
right, no other being joined with him. He is said to 
hold in severalty ; consequently his rights are defined, 
so soon as his estate and the nature of his tenure are 
determined. 

CSopareenary. — ^When the owner of an estate of inhe- 
ritance has not alienated it by deed or will, ' his eldest 
or only legitimate son is, in all cases, the heir by the 
common law. By the custom oi gavelkind, which pre- 
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vails in Kent^ all the sons are heirs equally. By the 
custom of Borough English, the youngest son is heir. 
In all cases where a person is dead^ who if living 
would inherit, his lineal heir (if any) represents 
him, and is heir in his place. If, in the case of Com* 
mon Law descent, there is no son, nor son of a son, all 
the daughters take the inheritance. They are said to 
make but one heir, and as such are styled coparceners. 
Coparcenary, then, exists amongst males in the'case of 
gavelkind lands, and amongst females in the case of 
inheritance by the Common Law. What, then, is the 
relation established by the law between coparceners, 
and what the rights of each coparcener ? In technical 
language, coparceners are said to be * seised per my 
{mie), and not per tout, and to have unity of interest, 
itle, and possession.' 

The word ' seisin,^ as already explained, signifies the 
holding or possession of the freehofd. The Lpression 
^per my {mie) et per tout' signifies by tJw lialf anA the 
whole. 

The result of this relation is, that coparceners may 
convey to each other either by release^ hj feoffment, or by 
grant, or to strangers by any conveyance that will pass the 
freehold, or they may covenant to stand seised, but they 
cannot exchange with each other till partition. As, how- 
ever, this kind of companionship in estate is created by 
the Common Law independently of the parties, the law 
provides for its dissolution. Either one or more of 
the coparceners may compel the rest, by a writ Be 
pa/rUtUme faciendd^ to make partition; or, if they all 

» This writ, by 31 Hen. VTIT. c. 1, and 32 Hen. Vin. c. 32, is 
made also ap^cable to the cases oi joint tenants and tenants in common. 
See 31 & 32 vie. c. 40, entitled * An Act to amend the Law relating to 
PArWtion.' 
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agree^ they may do so volimtarilyj and the mutual 
allotment of tbeir shares in severalty will be valid and 
binding.* 

It is hardly necessary to observe that^ so long as the 
coparcenary obtains, the coparceners are entitled to 
equal distribution of the fruits of the estate. 

Should no partition or alienation take place prior to 
the death of a coparcener, her share descends to her 
heir, who holds it also as coparcener. For, not being 
seized per tout as well as p&r my, there is benefit of sur* 
vivorship, as in the case o{ joint-tenancy, 

Joint-Tenancy. — ^When an estatei fs granted to two or 
more persons, there being no words in the grant to 
prevent such a construction, the law construes the 
grant to be to them as joint-tenants. As joint-tenants 
they have an ' unity of interest/ ' titUy' ^ time, and 
'possessions They are said to be seised j^er my {mie) 
et per tout ; that is, each is seised of the whole. As a 
consequence of which, as they severally drop oflF by 
death, the survivors, and ultimately the survivor, retains 
the whole interest, and then holds in severalty. But 
though an estate may be granted to A., B., and C, as 
joint-tenants y or so granted that the law declares them 
to be joint-tenants — in either of which cases all the in- 
cidents of joint-tenancy attach — they do not necessarily 
remain joint-tenants. 

As joint- tenants, being for all purposes seised per mie 
et per tout, they cannot of course grant, or bargain and 
sell, or surrender, or devise to each other ; nor can they, 
for the same reason, exchange with each other, nor can 
one of them enfeoff his companion ; one may, however, 
release to his companion. As the right of alienation is 

^ Burton, p. 113. 



892 ESTATES m BEALTT. 

an incident of property^ though one joinUtenant cannot 
grant to his joinUtenantf^for that would be to attempt 
to give him what is his ahready^ he can grant his inte- 
rest in the estate to a stranger^ or he may exchange 
with a stranger, or he may surrender to the immediate re- 
versioner. So, as abeady said^^ by statute he can compel 
a partition* The consequence of either act being to 
destroy the unities, the joint tenancy is, upon the 
occurrence of either, at an end.^ 

Tenancy in Common. — ^Tenants in common, like joint- 
tenants, take hj purchase — that is, not hjdbscent. Un- 
like joint-tenants, they hold by distinct titles, and havo 
separate freeholds.' They are seized per my and not 
per tout They have, consequently, no right of sur- 
vivorship, nor any necessary unities of time or interest,. 
though they may have such unities. Tenancy in com- 
mon may be created by dissolving the unities of joint-^ 
tencmts or of coparceners, or by express limitation — in 
which instance, as the law in the cisise of a grant to A.^ 
B., and C, presumes joint-tenancy, such presumption 
must be expressly negatived, as, for example, by tho 
use of the phrase, ' To hold as tenants in common, and 
not as joint'tenants,' 

Tenants in common may transfer their respective 
shares to strangers by the usual mode of conveying 
freehold property. They may compel a partition 
among themselves.^ But, as their possession is undi- 
vided till partition, it is said that ^none knows his own 
severalty ;' consequently, they cannot exdmnge with each 
other. They may, however, either together or sepa- 

1 See ante, p. 390, n. 1. 

s See Morley «. Bird, Tudor^s L. C. p. 778. 

* See atOe, p. 390, n. 1. 
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ratelj^ exchange witib a stranger. One tenant in common 
may enfeoff or grant to the other^ becaose the seisin of 
each is distinct. The tenant in common is not said^ 
like the joint-tenant^ to be seised of, or to have a titlo 
tOj the whole land^ though the whole is in Ms occu- 
pation. For the same reason one may devise his part 
to the other^ but for the same reason he cannot release 
to the other.^ 

Tenancy liy SntirotiM. — ^Where an estate is con- 
yeyed or devised ^to a man and his wife dttring cover- 
ture/ the man and his wife are said to be tenants by^ 
entireties. Each is seised per tout, and not per my. 

» See Morley v. Bird, Tudor's L. C. p. 778. 
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CHAPTER X. 

ESTATES IN KEALTY— THE TIME OF ENJOYMENT. 

Haying endeayoured to show the quantity of in- 
terest enjoyed by the possessor of estates in realty^ and 
haying pointed out that the possessor of the largest 
interest, can, out of that interest, carye any less in- 
terest — an estate a^ sufferance excepted — ^and that he can 
confer such smaller estate upon another, we now pro- 
ceed, assuming him to confer any one of such estates, 
to consider the time of enjoyment ; for it is clear that it 
is not necessary to the creation of an estate, or to the 
grant of such estate to a particular indiyidual, that the 
creation or grant should put the grantee in immediate 
possession. As to the time of enjoyment, estates are 
said to be either in possession or in expectancy. No 
comment is necessary as to estates in possession. 

Estates in Expectancy. — An estate in expectancy 
— L e., an estate created or granted, but not to be en- 
joyed until some future period — ^is of one of three classes, 
and is technically termed a reversion, a remainder , or an 
easecutoi'^y devise. 

Rerersion. — ^The fact that eyery less estate is caryed 
out of a greater, necessarily inyolyes two consequences ; 
yiz. — (1) that the estate out of which it is carved is, 
during its existence, less by that quantity; and (2) 
that the moment the deriyatiye estate ceases to exist, 
" ^5 estate out of which it was caryed becomes again 
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intact^ ; thus^ for example, if A., who has the fee-simple 
in the Manor of Dale^ grants it to B. for B/s life, A. 
thereby denudes himself and his representatives of the 
enjoyment of the manor and its fruits during the life of 
B. ; and during that period, by his own act — ^his grant — 
he has ceased to havd any greater right in or to it than 
any other person. He still, however, retains an inte- 
rest in it ; for, upon the death of B., he will be in the 
same position as he was prior to his grant. That, his 
interest, is styled his reversion, 

Xemainders. — Let us put another casq. Suppose 
that A., at the time he granted the estate to B. for 
B.^s life, had also granted a life estate to C, who is 
the son of B., and in these words, ' To B.for life, re* 
mainder to C, for life*; it is clear that, at one and the 
same time — ^viz.,at the moment of that or those grants— - 
three estates existed in the same land, viz., A.^s estate, 
B.'s estate, and C.'s est-ate ; and it is equally clear that 
one only of these three, viz. B.'s, is an estate in posses- 
sion. The other two are estates in expectmicy. Under 
such circumstances, B.'s estate is known as the jpar- 
Ucidar estate, C.'s as the remainder, and A.'s as the 
reversion. 

Vested and Coutiiigeiit Bemaindere. — ^We have said 
that C. is the son of B. — we therefore assume him to be 
alive at the time of the grant J by A. ; but there is no 
xeason why such a grant might not have been made to 
B. on the day of his marriage, the grant to G. being 
made at the same time, but of necessity contingent 
upon the fact of his being bom. There is, therefore, 
an obvious difference between the estate granted to C, 
he being alive at the time of the grant, and the estate 

1 Except as we have explained in the case of estates-tail, see p. 354. 
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granted to him^ lie being yet unborn ; f or^ should B. 
Happen to die the day after the grants C. would be 
immediately possessed of his estate^ if alive^ whereas, 
should he never be bom^ he could never be possessed. 
This difference is expressed by the terms vested and 
coniiTigenL^ The remainder is styled a vested remainder , 
when the grantee is ready and capable of takings the 
moment the particular estate ceases. The estate is 
styled a eonUngent remainder^ when he is not so ready 
and capable. 

Cross Semainders. — ^Again^ suppose A.^ instead of 
baving one son only, to have two, viz. B. and 0., 
and also to have a nephew, D., in whom he is in- 
terested. Wishing to provide equally for his sons and 
their children, should they or either of them have any, 
and at the same time mindful of D. in the possible 
event of their dying without issue, he might make a 
disposition of his estate in the following maimer ; viz. — 
* To B. and G. as tenants in common in tail, and in de^ 
fault of the issue of either of them, then to tlie issue of the 
othei; as tenants in common in tail, and in default of 
issue of either, to 2?. in fee! These reciprocal contin- 
gencies of succession are styled c^oss remainders. Be-* 
mainders are, therefore, of two kinds — ^viz., vested and 
contingent ; and of contingent remainders there are two 
kinds — ^viz., contingent remainders pure and simple, 
and those contingent remainders which, in addition to 
the mere fact of oontingency, have the further element 
of double eojitingeney, 
Szeoutory Devises.^ — Several other contingent es* 

• « * ' 

' See note 2. 

3 As to whetiier a deidse is Tested or contingent, see Boraston's case 
"'Vftfor't Z. a p. 713) ; or a bequest, Hanson t^. Qtaiham ; Stapleton, v. 
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tates may be created, thoagh not by the same instni- 
ments as those akeady mentioned. In the popular 
acceptation of the term^ they are as much remainders 
as those abeady specified ; but^ in technical language, 
they are not remainders but executory devises, inasmuch 
as they ^e estates which may be and are frequently 
devised in or created by wUls, but cannot be created 
by deed. It is owing to the fact of then* creation being 
by the last will and testament of the testator, that they 
are styled executory devises. Before endeavouring to 
explain why such estates can be created by one kind of 
instrument and not by another, we will pursue our 
plan of describing the estates themselves; making, 
however, this preliminary observation^ that, wherever a 
future interest is so limited by devise — i. e,, in a willr^ 
as to fall within the rules laid down for the limitation, 
of ' remainders/ such an interest is not an executory 
devise, but is a remainder. It therefore follows that, 
whereas an executory devise cannot be created by deed^ 
or Common Law conveyance, aremamcJer maybe created 
either by a Common Law conveyance, or by a will. 

By his will, A. may devise his estate of freehold ' To 
his wife for life, remainder to B., his second son, in fee; 
provided that, should 27., his nephew, within three months 
after the wife^s death, pay the sum of £1 000 to B,, then 
the estate to go to him ;' or A. may devise his estate 
^ To the first son or the heir ofB., when lie shall have me/ 
B. being at the time of the devise unmarried. Again, 

Oheales ITvdm'i L, C. pp. 724, 726). As to the effect of failure of 
prior gift upon executory devises, see Jones v, "Westcomb (Tud&r^t 
L. \C. p. 769). As to whether the gift of a sum to be raised out of 
real estate is vested or contiagent, see Pawlett v* Pawlett. {Ttidor*» 
Z. O. p. 720.) 

1 See ' Executory Interests,' post, p. 401. 
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assuming A. to have, in addition to the freehold, a 
term, say for 50 years, in a farm in Kent, he may 
bequeath such lease 'To D., his nepheWy after the death of 
his {A/s) wifeJ These three instances fiimish us with 
examples of the three kinds of executory devises and 
bequests, concerning which it should be pbserved that, 
whereas the first two relate to freehold estates, the last 
embraces all dispositions of chattel interests in land. 

The reader may not unnaturally ask, in what does 
the real distinction between remainders and executory 
devises consist, and how is it thai} executory devises 
can be granted by one kind of instrument, and not by 
another. A satisfactory answer may be given to the- 
former. It may be questioned whether the answer 
that must be given to the latter can be deemed equally 
80. In answer to the question, ' In what does the reat 
distinction between remainders and executory devises^ 
(Consist ? — it may be said to be this — ^that, in the case 
of remainders, the freehold is never in abeyance, 
whereas, in that of executory devises, it always is in 
abeyance for some penod, however short ; and it is for^ 
this reason, that all limitations contained in a will^ 
which do not place the freehold in abeyance, are re^ 
mainders, and not executory devises; and, consequently ^ 
that it is not the instrument that makes the one or tilie- 
other, though, as already stated, and hereafter to l^e- 
explained, the one instrumoi^ may effect what tlie^ 
othfir caDnot. ^e expression, ' The freehold is nev&r in, 
abeyam^/ may be explained in the following matxxier. 
We have said that the largest estate may be enjoyed 
in the smallest plot of land. In order the more £illly 
to realise our present proposition, let us suppose stud 
adopt a single square inch of ground^ and call 
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We say that A. has the fee simple in X. We say that 
his fee simple is an estate. We say that an estate is 
a quantity of interest. We now add in terms, that 
that quantity is measured by time, and that the time 
which it represents is a continuing, connected, undefined 
period, for it endures from the moment of the creation 
till its extinction^ and that extinction is regulated by 
the fact of A.^s own existence, plus that of his heirs, 
subject only to earlier extinction by forfeiture. Let us 
assume that the fee simple in X. was granted in the 
year 1800, and that it was forfeited — by treason — ^in the 
year 1850. Its duration was 50 years. We will put 
two cases, — (1) A., in 1810, grants X. to B. for life, re- 
mainder to C. for life; or, (2) A., in 1810, grants X. to 
B. for life, and after his death, plus 5 years, to C. for 
life. In the first instance, the continuing, connected, 
undefined period ig unbroken ; in the second, there is 
a gap of five years. During that gap, the freehold is 
siaid to be in abeyance. Wherever, therefore, the con- 
iteming, connected, undefined period is broken, however 
! . short may be the breach, the freehold is said to be in 
^ abeyance, and no such abeyance is suflfered in a cornman 
law conveyance — though it is in a rvill — to be, as it 
0> were, a bridge between two separate parts of an inse- 
^ parable thing. When, then, it is said that ' the freelwld 
0^^ is in abeyance,' it is not intended that the freehold 
1^ is, in fact, in abeyance, for that is impossible, but that, 
5 # according to the terms of the grant it is made to be 
JiJ^ so. The judge, therefore, who is called upon to inter- 
itv8 : pr^t such a deed, knowing it to be a rule of law 
. 1)6 ^ which admits of no exception that ^ the freehold can^ 
Q ^^ not be in abeyance,' can place but one interpretation 
^^f'ujpon the words ' to B. foi* life, and after his death, plus 
t,a^ DD 
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5 yea/rs, to 0, for life/ — ^viz., that, upon the death of B.,, 
there being no remainder, the estate must revert to 
A., the grantor, or bis heir. It is not for the judge 
to interpret what A. meant, but what A. said. The 
terms of the deed created a life estate, and conferred 
that life estate upon B. — they created no remainder; 
and therefore, upon the death of B., the legal incident 
reversion immediately attaches. 

We come now to the second question, — Why should 
such limitations be permitted an operation forbidden 
them when in a deed, simply because they happen to 
be found in a will ? The only answer that can be given 
is, that whereas in the case of deeds and other instru- 
ments, our Courts, speaking generally, have uniformly 
declined to exceed their legitimate province as inter- 
preters of the language actually used, in the case of 
wills. Courts of Equity, rightly or wrongly, took upon 
themselves at an early date the burden of attempting 
to determine what testators niecmt when they used lan- 
guage perfectly intelligible to the Court, but which 
the Court was pleased to suppose was not understood 
by the testator who used it. Strict interpretation and 
construction by rule, can hardly fail at times to make 
what are sometimes termed Jiard cases; but it can 
scarcely be denied that an occasional hardship is in- 
finitely less injurious to society in general, than the 
endless confusion and uncertainty inevitably attendant 
upon attempts to divine the intentions of others by 
individual sagacity rather than rule.^ 

^ The reader must not suppose that these remarks apply to the 
Court of Chancery of modem times, hut to that of a period when it 
would scarcely he exceeding the truth to say that, defying alike statutes, 
the Common Law, and the most ordinary rules of interpretation, each 
judge decided each case hy his whim of the moment. The Equity 
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Executory Interests— How Created. — ^An executory 
interest may be created^ either (1) under the Statute 
of Uses, or (2) by will. Concerning the latter, we 
have, for the present, said sufficient. Executory in- 
terests created under the Statute of Uses, are styled - 
springing or shifting uses J- 

Spriugiiig and Shifting Uses. — Shoald A. enfeoff B. 
and his heirs to the use of A. — or B., or any other per- 
son or persons — and his heirs, provided that, if a certain 
intended marriage should take effect, the land should 
thereupon be held to the use of C. and his heirs. Or 
should A. ' bargain and sell' to the use of himself 
and his heirs until C. should marry, and then to 
the use of him and his heirs. It is clear that the 
estate . of the one is made to terminate, and that of 
the other to commence, upon the happening of one 
and the same event; or, in other words, the interests of 
the one are transferred to the other upon the happen- 
ing of that event. This interest being the tise of the 
land, it is styled a shifting use. Again, should the 
feoffment be made to A. and his heirs, to the use of 
O. and his heirs from Christmas next, inasmuch as the 
use in the meantime is not granted to any one, it can- 
not at Christmas next be shifted; it is consequently 
styled a springing use. Limitations by virtue of a 
power are, in effect, springing uses, dependent on the 
seisin created by the deed reserving the power.* 

Judges of modem times, recognizing the error of such practices, uni- 
formly decline further aggression. The result, however, of the former 
practice is, that we have what we may term two legal technical 
vocabidaries, viz., the Common Law and the Chancery, to which we shall 
have occasion to refer, in the Institutes of English Adjective Law, 
where the question of the interpretation of documents will be considered 
in detail. . , 

> See Statute of Uses, post, Appendix A. 

^ Seejpo*^, * Powers.* 
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CHAPTER XI. 

INTERESTS INT REALTY— INCORPOREAL TENEMENTS 
AND RIGHTS IN ALIENO SOLO. 

'Inoosfobeal tenements' or 'hereditaments' seem 
never to have been reduced to any regular system of 
division^ nor is even a complete enumeration of them 
to be found in our books. They consist, for the most 
part, of rights in alieno solo^ and are generally distribu- 
table into profits or easements, Blaokstone specifies 
advowsons, tithes, commons, ways, rents, annuities, 
franchises, offices, dignities, corodies, and _p6n«Mm«.^ 

If, for a moment, we suppose A. possessed of the 
manor represented by Plan A, bounded as described ; 
and Airther suppose section 3 to be divided into nine 
parcels, represented respectively by a, t, c, d, e, f, g, 
h, and i, and to have running diagonally through it the 
stream of water Tc h, the high road y y, and the river 
P, emptying itself into the sea; we have before us a 
means of faciUtating the explanation of incorporeal 
tenements. 

Seigniory. — By 18 Edw.I. s. 1, c. 1,a.d. 1290, from 
its initial words commonly called the Statute of Quia 
Emptores,^ it was enacted, that 'From henceforth it shall 
be lawful t6 every freeman to sell at his own pleasure his 
lands or tenements, or part thereof, sonevertheless that the 
feofiee shall hold the same lands or tenements of the «ame> 

^ Step. Com. i., 647 et seq. 

^ See this Statute and comments thereon, post. Appendix A. 
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chief lord of the fee, by the same services and customs as 
his feoflFee held them before/ The object and effect of 
this enactment was to put an end to mb-infeudation. 
The result is, that no manor^ has been created by any sub- 
ject since that date. In other words. A., both before and 
after 1290, might sell or grant any portion of his manor, 
— say, for instance, parcel 0, — ^not, however, on the same 
condition. Before 1290, he might have sold or granted 
C. upon the condition that the feoffee should hold of 
him, as he held of his superior lord ; the consequence 
of which would be, that all the fruits of tenure would 
fall into his hands, to the prejudice of the superior lord 
of the fee. Since 1290, he has been debarred by the 
statute, not from alienating, but from alienating on the 
condition of feudal tenure; consequently alienation by 
him in fee simple, subsequent to that date, has placed 
the alienee in the same position relatively to the supe- 
rior lord in which he himself stands in respect of that 
portion of his manor which he retains. As to that 

^ Manors. — * Manors are in substance as ancient as the Saxon con- 
stitution, though perhaps differing a little in some immaterial circum- 
stances from those that exist at this day. It is from the Normans, 
however, that we derive the particular form of manors with which we 
axe conversant at present ; and among this people a manor, maneriumy 
iseems to have been originally a district of ground held by a lord or 
great personage, who kept to himself such parts of it as were necessary 
for his own use, which were called terrcR dominicalesj or detnesne lands 
— ^being those of the dominua manerii — and distributed the rest to free- 
hold tenants, to hold of him in perpetuity. Of the demesne lands, again, 
part was retained in the actual occupation of the lord for the purposes 
of his fsunily ; other portions were held in villenage ; and there was, 
"besides these, a portion which, being uncultivated, was termed the lord^s 
ioaste, and served for public roads, and for common of pasture to the 
lord and his tenants. Manors were formerly called baronies, as they 
iitill are lordships ; and each baron or lord was empowered to hold a 
domestic court, called the court baron, for redressing misdemeanours 
and nuisances within the manor, and for settling disputes of property 
among the tenants. If several of these manors were held, as was fre- 
quency the case, imder one great baron or lord paramount^ his seigniory 
over them was termed an honor, {Bloc, Com. i. 214.) 
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which he alienates in fee, his entire interest has gone. 
He can, however, alienate in tally for life, or for years. 
The rights which he would have acquired in respect to 
his alienee, in fee simple, prior to 1290, were styled his 
seigniory. Since 1290, the seigniory remains where it 
was ; therefore no new seigniory has since then been 
created by a subject. But a seigniory can now be created 
by the Crown,* and, having been created, may be alien- 
ated. The giver or seller of an estate in fee simple is, 
therefore, himself but a tenant, with liberty of putting 
another in his own place. He may have under him a 
tenant /(W years, or a tenant /or life, or even a tenant 
in tail; but he cannot now, by any conveyance, place 
under himself a tenant in fee simple.^ A seigniory is, 
therefore, not the land ; nor is it, properly speaking, the 
fruit of the land ; but is a right acquired by the fact of 
infeudation, as against the infeudatee. 

WajTB- — Again, there is nothing to prevent A. from 
alienating parcel (%). Assume him to do so to X. 
When we look at the position of (A), it is evident that 
he cannot alienate (A) pure and simple, for X. cannot fly 
into and out of (A). It is equally clear that A. cannot 
grant X. any means of access to (A) through the property 
of his neighbours. When, then, A. alienates (A), though 
nothing may be said as to the fact, nevertheless the act 
of alienation carries with it the right of access, ingress^ 
and egress^ through some portion of the remaining land 
of A.; this right is styled the rigid of way, or shortly 
' way.^ Assuming the rigJit of way, in this instance, ta 
be that indicated hj y y, that right once established^ 
it can never be withdrawn from X. or his repre- 
sentatives, nor can A. or his representatives releasee 

1 Burton, p. 320. « Williams, R. P. p. 106. 
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parcels 1^ 2, b, e, or 4, from tliat bnrthen^ without the 
consent of X. or his representatives. X. has no pro- 
perty in either of these parcels, not even in the road he 
traverses, though he traverses it of right. The right that 
he has is attached to his land {h). It cannot be severed 
from it; for to whomsoever {h) may belong, to him that 
right also belongs ; and as the right, though attached 
to (%), is not exercised in or on (^), it is said to be 
appurtenant to (A). 

Common. — Again, let the shaded portion represent 
the waste lands of the manor. By the Common Law, 
every tenant of the manor has the right to depasture 
such of his cattle as are subservient to tillage and ma- 
nurance — called commonable beasts, viz., his horses, Jdne, 
and sheep — upon the wastes. Such right is called com- 
mon appendant. It will be observed that the waste 
land in (g) extends into the adjoining parcels and manor. 
Now, should the tenants of the adjoining manors 
suffer their cattle to range indiscriminately over the 
whole of that portion of land, the right to do so, so 
long as it continues, is called common by reason of 
vicinage;^ but either lord may put an end to it by 
erecting a fence.* Again, assuming that, whereas A.'s 
manor has large tracts of waste, his neighbour 
has none or but little, and that A. grants his neigh- 
bour, whether for a consideration or not, the right to 
depasture his cattle upon his ( A.^s) lands, or, by not inter- 
fering with his so doing, suffers his neighbour to acquire 
the right by prescription : in either case the right is 
common appurtenant.^ In some instances this right of 

1 See Sir Miles Corbet's case and Tyiringham's case. {Tudor^s X. €• 
pp. 98, 101.) 2 Burton, p. 361. 

s Common appurtenant often extends to other than commonable 
beasts, e.g., to swine, goats, and geese. {Bttrton, p. 351.) 
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common appurtenant is granted as to a specific number 
of animah ; in sach case, the right appears to be capa- 
ble of being severed from the land to which it was 
originally annexed ; when so severed, the right is com^ 
mon in gross. By prescription there cannot be common 
appurtenant for animals without stint or number, though 
there may be by grant. And comm^m in gross may be 
created with or without number. 

Other rights of common beside that of pasture exist : 
for example, the coTmnon of turbary ^ i.e., the right of 
digging turf in another^s land ; the common of piscary, 
i.e., the right to fish in his waters ; the common of fal^ 
dage, i.e., the right of folding sheep on his lands ; the 
common of estovers, i.e., the right of cutting wood for 
domestic and agricultural purposes. 

AdvowBOiui. — In parcel (2) we have placed the manor 
church. In ancient times every church appears to have 
been built and endowed by the lord of a manor. The 
lord as founder was styled the patron.^ As such he 
had the right to select from the body of the clergy the 
minister of his choice, and to present him to the bishop, 
whose duty it was to institute the new incumbent. 
This right oi patronage or presentation is styled an ae2- 
vowson. So long as the right continues to belong to 
the lord of the manor, it is an advowson appendant, 
but, like any other portion of his property, he may 
alienate it separately. If he does so, it becomes an ad- 
vowson in gross, or at large ; and, once having become 

^ ' An alien or papist cannot exercise the rights of a patron ; for, if 
the former purchases an advotoaonj the Grown shaU present; if the 
latter, the tlniversities of Camhrid^ and Oxford. And if a person 
professing the Jewish religion holds any office in the gift of the Crown 
to which belongs the right of presentation to any ecclesiastical bene* 

^ such right devolves upon tiie Archbishop of Canterbury for the 
being. {Step. Com. iii. 716. JBut tee 33 Vic. c. 14.) 
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separated, can never again become appendanty though it 
and the manor may subsequently vest in one and the 
same person.^ Advowsons are also said to be either 
presentative^ or donative,^ or collativeJ' The advowson 
being the right o( presentation, and not the right of in^ 
stitution — for that right or rather duty is with the bishop 
— ^it is a logical consequence that the bishop, and not the 
patron, must effect the removal of the incumbent, should 
that become necessary. Again, as the advowson is the 
right of presentation, it is necessarily a right exercis- 
able only when there is need for presentation, i.e., when 
there is a vacancy. As an advowson is a right ac- 
quired by virtue of the outlay of money, it is reasonable 
that it should be alienable for money ; for it is possible 
that the circumstances of the founder of the church 
may so change as to render it necessary for him to 
convert whatever property he may have into money. 
On the other hand, it is repugnant to our notions of 
religion that the office of clergymen should be a thing 

1 2 Bl. Com. 22. 

^ A preaentative advowson appendant is a right of patronage annexed 
lo the possession of some corporeal inheritance, lliiis, where an ad- 
<70wson has immemorially passed, together with a real or imputed 
imanor, by a simple grant of such manor, without particularly referring 
t|o the advowson, it is then said to be appendant— ».«., annexed to the 
•demesnes of such manor, which subsist perpetually. 

A presentative advowson in gross is a right of patronage self-subsis- 
tenty belonging to the patron as an individual, and not in any wise 
appendant to a corporeal inheritance. 

^ A donative advowson is a spiritual preferment, not presentable, 
•conferred by the royal letters patent upon the founder of a church or 
chapel, to be visited by the founder and not the bishop or ordinary. 
The deed of donation gives to the parson possession without any ^^- 
sentation, institution, or induction, 

^ A eollative advowson arises when a bishop has the right of patro* 
nage, either originally or by lapse. Collation is the coxiferring of a 
benefice by a bishop. It is an immediate institution, without any pre- 
sentation, and is completed by the induction of the collatee. Where a 
bishop collates and dies before induction, the Crown presents as having 
in its custody the temporalities of the vacant bishopric. ( Wharton* s 
Law Lexicon, and see Mirekouse on Advowsons.) 
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that may be bought and sold^ or that it should be in 
the power of any one to deprive a congregation of the 
services of a clergyman by refnsing or omitting to pre- 
sent. Bestrictions^ therefore^ are placed upon the 
patron ; or^ in other words^ an advoivson is^ if we may 
so express it, a doubly qualified right of property. It 
is qualified as to the persons to whom it may be sold, 
and as to the time when the right of sale and presenta- 
tion is exercisable. 

PowEE OF Sale. — ^The owner of an advowson may 
sell the advowson itself, or he may sell the right of next 
presentation, or of any number of successive presenta- 
tions, to any one at any time, except to the clergyman 
intended to take the benefice. For, the presentation of 
anyone to an ecclesiastical benefice for money, gifts^ or 
reward^ is the crime of simony , concerning which it is 
enacted^ by 31 EUz. c. 6^ ss. 4 & 5, ' that if any person, for 
any sum or reward, or promise of money or reward, shall 
present or collate, admit, institute, jnduct, or instal, 
any other person to an ecclesiastical benefice or dignity, 
both the giver and taker shall forfeit two years' value 
of the benefice or dignity, one moiety to the king 
and the other to any one who will sue for the same ; 
and such presentation also shall be void, and the pre- 
sentee be rendered incapable of ever enjoying the 
same benefice, and the Grown shall present it for that 
term/^ This statute also contains provisions against 
corrupt resignations and exchanges. The 13 Anne, 
c. 11, s. 2, declares that, if any person, for money or re- 
ward, or promise of money or reward, shall procure in 

1 1 W. & M. c. 16 provides that, Bhould the presentee die without 
being convicted of such simony in his lifetime, that the simoniacal con- 
tract shall not prejudice any other innocent patron, on pretence of a 
lapse to the Crown or otherwise. 
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his own name^ or the name of any other, the next pre- 
sentation to any living ecclesiastical^ and shall be pre- 
sented thereupon, that such arrangement is a svmoniacal 
contract.^ 

Limit as to Time — Lapse. — It being considered for 
the interest of religion and the good of the public, 
that the church should be regularly provided with an 
officiating minister, the law has lodged the right of 
presentation in the hands, successively, of the patron, 
the ordinary, the metropolitan, and the crown. This 
successive right is called the right to present hy lapse. 
It accrues fix)m the one to the other successively, by 
omission to exercise the right of presentation within 
six calendar months, or 1 82 days, from the date of its 
accrual to the person entitled. Thus, supposing the 
living to become vacant on Christmas day, the patron 
must present within 182 days from that date, or his 
right is lost. If lost, the ordinary may present during 
the next 182 days ; should he omit to do so, the right 
of the metropolitan commences, and exists for the third 
182 days ; after which the right to present vests in the 
Crown, which is not limited as to the time of its exer- 
cise. It may happen that the bishop is both patron 
and ordinary ; in such cases he has not two periods of 
182 days; for the forfeiture accrues by law, whenever 
the negligence has continued six months in the same 
person. 

Tithes. — ^Tithes are the tenth part of the increase 
yearly arising and accruing from the profits of lands, 

^ It is simony — (1) to piircliase a next presentation, the living being 
actually vacant (Baker v. Bogers, Cro, Eliz. 788) ; (2) for a clerk to 
bargain for the next presentation, the incumbent being sick and about 
to die {Winchcomhe v, £p. of Winchester ^ Sob, 166. See Fox v, Bp, of 
Chester, Tudor's Z. C, p. 190). 
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the stock upon lands^ and the personal industry of the 
inhabitants. Each class is respectively distinguished 
by the name pradial, personal, or mixed. ^ Pradial 
tithes' are the one-tenth part of the vegetable produce 
of lands. ' Pei^sonal tithes' are the one-tenth part of 
the profits of a man^s labour. These tithes seem to 
have been generally commuted for the more moderate 
tribute of Easter OflFerings, except in fishing towns 
and other places^ where peculiar circumstances have 
caused a continuance of the primitive usage. The 
occupier of a corn-mill may be liable to this kind of 
tithe ; but not a common day-labourer, or any servant 
in husbandry, or a farmer as such. ' Mixed tithes' are 
the tenth part of the animal produce. There are no 
tithes of minerals, unless by custom. By custom also, 
as in many ancient cities and boroughs, a tribute may 
be due for a house under the name of tithe. Such tithes 
within the City of London are ascertained by 37 Hen. 
VIII. c. 12, ss. 2, 11, 18; and 22 & 23 Car. II. c. 15, 
ss. 1, 2, 3, 10.1 

The establishment of tithes in the Christian. Church 
is commonly ascribed to the fourth century. The first 
known mention of them in English law is in a.d. 786. 
The next authentic mention is the Feodus Edwardi et 
Guthruniy about a.d. 900.^ Till the reign of Henry 
VIII., tithes were exclusively the property of the 
■Church. But this monarch, having procured Acts of 
Parliament for the dissolution of the monasteries and 
the confiscation of their property, by the same Acts* 
obtained a confirmation of all grants made, or to be 

1 Burton, p. 364. 

a Steph. Com. ii. 723. 

* 27 Hen. VIII. c. 28 ; 31 Hen. VIII. c. 13 ; 32 Hen. Vm. c. 24. 
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made, by his letters patent, of any of the property of the 
monasteries. These grants were many of them made 
to laymen, and comprised the tithes which the monas- 
teries had possessed, as well as their landed estates. 
Tithes thus came, for the first time, into lay hands as a 
new species of property. And as the tithes had been 
made to the grantees and their heirs, or to them and 
the heirs of their bodies, or for term of life or years, 
the tithes so granted evidently became h&reditammts, 
in which estates could be held as in other heredita- 
ments of a separate incorporeal nature.^ 

The several Acts which have been passed for the 
commutation of tithes, affect tithes in the hands of lay- 
men, as well as those possessed by the clergy. Under 
these Acts a renUchargey varying with the price of com 
has now been substituted all over the kingdom for the 
inconvenient system of taking tithes in kind ; and in 
these Acts provision has been made for the merger of 
the tithes or rent-charge- in the land, by which the 
tithe or rent-charge may at once be made to cease * 
whenever both land and tithes, or rent-charge, belong 
to the same person.* 

Franchises, or Xiberties. — A franchise or liberty is 
a branch of the Crown's prerogative, subsisting in the 
hands of a subject. Being derived from the Crown it 
must arise either by a royal grant or prescription which 
presupposes a grant. The franchise or liberty may be 
vested in one or more persons. Thus, to be a county 
palatine^ is a franchise vested in a number of persons. 

\ WiUiams, R. P., p. 330. 2 WflKams, R. P., p. 331. F^' 

3 See Steph. Com. ' PnbKc Rights— The Church/ vol. ii. p. 659 
et seg, 

* County Palatine (from palatium, Lat., a court).— There were three- 
of these counties— Chester, Durham, and Lancaster. The two former 
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It is likewise a franchise for a number of persons to be 
incorporated, and subsist as a body politic, with power 
to maintain perpetual succession, and do other cor- 
porate acts ; or for one or more to have a, fair, ^ market^ 
ferryf or the like, with the right of taking toUa there, 
or to have forest, chase, park, warren, or fishing^ the 

were such by immemorial custom, the latter was created by Edward 
III. The Bishop of Durham and the Duke of Lancaster had royal 
power within their respective counties. They could pardon treasons, 
murders, and felonies ; they appointed judges and magistrates ; all 
writs and indictments ran in their names, and offences were said to be 
done against their peace, and not eontra paeem domini regis. The 11 
Geo. IV. and 1 Wm. IV. c. 70, abolished the Court of Session of the 
county palatine of Chester, and subjected the county in all things 
to the jurisdiction of the superior courts at Westminster. The 4 
& 6 Wm. IV. c. 62; 13 & 14 Vic. c. 43; 16 & 16 Vic. c. 76, s. 
229 ; 17 & 18 Vic. c. 82, and c. 125, ss. 100—102; 18 & 19 Vic. c. 16, 
ss. 1—3, c. 46, and c. 67, s. 8 ; 21 & 22 Vic. c. 27, s. 10, regulated and 
made conformable the practice and proceedings in the Court of Common 
Fleas and of Chancery at Lancaster, in most particulars, to those of 
the superior courts ; and the 2 Vic. c. 16; 16 & 16 Vic. c. 76, ss. 
229—234 ; 17 & 18 Vic. c. 126, ss. 100—104 ; 18 & 19 Vic. c. 16, and 
c. 67y s. 8, have made similar provisions with regard to the courts at 
Durham. 

The coimties palatine are now in the hands of the Crown ; the juris- 
diction of Durham is vested, as a separate franchise and royalty, in 
the Crown, by 6 & 7 Wm. IV. c. 19. Lancaster was vested in the 
Crown by Henry IV., separated indeed from, tiie other possessions of 
of the Crown in order and government, but imited in point of inheri- 
tance. ( WhartofCs Law Lexicon,) 

1 A man may have a right to hold a/trtV or market , or to keep a boat 
for \h.Q ferrying of passengers, though he be not the owner of the soil 
in whicJi the fair or market is held, or of the water over which the right 
to ferry is exercised, or of the soil on either side of the river ; he must* 
however, possess such rights over the soil — such rights, at least, as will 
authorize him to embark and disembark his passengers. The right to 
take toll is usually a part of the privilege. The tolls of a fair or mar- 
ket are due either in respect of goods sold there — t.^., from the seller, 
not the buyer — or for stallage or pickage or the like, in respect of stalls 
or poles fixed in the soil. The right of the Crown to authorize the 
collection of tolls is, however, viewed by the law with jealousy, and no 
burthen of that kind can be imposed upon the public, unless, in the 
language of the books, it has a reasonable commepcement — t.^., unless 
it be founded on an adequate consideration as between the public and 
the grantee, e.g., providing the grounds, regulating the proceedings, 
or keeping u]p a boat. The tolls also, to be legal, must be reasonable. 
{Steph, Com, i. 663, and see Burton, p. 327.) 
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right to deodands, treasure-trove, waif 8^ strays^ or wreck; 
to hold a Court Leet, or view of Frank Pledged 

Sents. — Rent-seek — Bent'charge — Annuities, — A 
* rent^ (reditu^) is, properly, a sum of money or other 
things to be rendered periodically, in conseqaence of 
an express reservation in a grant or demise of lands 
or tenements, the reversion of which is to the grantor 
or person demising. A rent, therefore, necessarily 
supposes a reception of such lands or tenements from 
another, to whom they primarily belonged, and in 
whom the ultimate property continues vested. Con- 
aequently, if a person grants his whole property in 
certain premises to another on the condition that the 
grantee shall pay to the grantor and his heirs a fixed 
sum annually for ever, such annual sum is not pro- 
perly a renty the grantor having no ultimate property 
or reversion. It is called a rent-charge, or a rent-^seck ; 
but, not being a rent proper, the Common Law denied 
to the grantor or his representatives the power of dis- 
tress, which it gives in the case of r&iit proper. The 
4 Geo. II. c. 28, s. 5, has, however, granted the remedy 
by distress, in the same manner as for rent reserved 
upon lease. The name, accordingly, is no longer ap- 
propriate to this right. 

A ^rent-charge^ or ^ annuity^ is a grant of an annual 
sum of money payable out of the fruits of certain lands 
of the grantor. If the grantor is seised infee-simplej 
he can make a grant of a rent charge either for a term, 
for life, in tail, or in fee ; but, if he is not seised in fee, 
he cannot, of course, create a charge for a greater 
estate than his own. 

A rent-charge or annuity must be created by deed 

^ See Steph. Com. i. 126. 
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or vrill. By 18 & 19 Vic. c. 15, ss. 12 & 14, it is 
enacted that ' An annuity or rent-charge granted after 
the 26th of April, 1855, otherwise than by marriage 
settlement, for a life or lives, or for any estate deter- 
minable on a life or lives, shall not affect any lands, 
tenements, or hereditaments, as to purchasers, mort- 
gagees, or creditors, until the particulars mentioned 
in the Act are registered in the Court of Common 
Pleas, where they are entered in alphabetical order 
by the name of the person whose estate is intended 
to be affected. A search for annuities is, accord- 
ingly, made in this registry on every purchase of lands, 
in addition to the Searches for Judgments, Crown 
debts, and lis pendens^ See 33 & 34 Vic. c. 35, 
entitled 'An Act for the better Apportionment of 
Bents and other Periodical Payments/^ 

Bights in alieno solo. — Bights m alieno solo are 
commonly divided into two classes, wiz.y profits aprendre 
and easements. 

Profits di prendre. — A * profit h prendre ' is a right 
vested in one man of entering upon the land of another 
and taking therefrom a profit of the soil. A profit a 
prendre differs from an easement in thht, in the case of a 
profit a prendre^ there is a participation in the profits of 
the soil, whereas in the case of the easement there is not. 
Thus a right o{ pasture, or of digging sand, or of hilling 
and taking away the game or fish, — ^but not of taking or 
using water,^ — is a profit a prendre; but the right 
to receive light or water passing across or through 
a neighbour's land, must be claimed as an ease^ 

1 Wmiams, B. P., p. 316. 

' As to tlie better apportioxmient of rents, see Gliin's case, Tudor'^ 

L. C. p. 233. 
8 gee Maiming t^. Wasdale, 5 Ad. & E. 758. 
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m&iit, because the property in them remains common.^ 
Water as it issues from a weU or spring is not con- 
sidered as produce of the soil^ so as to make the right 
to take it in alieno solo for domestic purposes a profit 
a prendre. Such a right is an easement only^ and may 
be claimed by custom.^ 

Basements.^ — ^An easement is defined to be ^a j:n- 
vilsge without profit, which the owner of one neighbour" 
ing tenement has of another, existing in respect of their 
several tenements, .by which tlve sebyjent owneb is 
obliged to suffer, or not to do, something on his ovm land 
for the advantage of the dominant owneb/ The essen- 
tial qualities of easements are thus distinguished : — (1) 
They are incorporeal. (2) They are imposed upon cor- 
poreal property. (3) They confer no right to a partici- 
pation in the profits arising from such corporeal pro- 
perty. (4) There must be two distinct tenements — the 
dominant, to which the rights belong ; and the servient, 
upon which the obligation is imposed.^ The principle of 
law upon which the whole doctrine of easements rests 
is, that ^no man shall derogate from his own grant. ^ 

The existence of an easement, therefore, assumes a 
^ant, and a grant assumes that the grantor granted 
not merely the thing itself, whatever it might be, but 
that also without which his grant would be worthless, 
Quando aliquis aliquid concedit, concedere videtur et id 
sine quo res uti non potest. 

Therefore, if I have a house with certain lights in it, 
and land adjoining, and I sell the house, but keep the 

' Gale on Easements, p. 8. 

' Race V, Ward, 4 E. & B. 702.; 

» See Sury v. Pigot, Tudor's L. C. p. 127. 

^ Gkde on Easements, p. 5. 

E E 
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land ; neither I, nor anyone claiming under or througli 
me, can obstruct any of the lights by building on the 
land ; for, by selling the house, I sell the easement in 
the lights also.^ 

In the Civil Law, easements are divided into two 
classes — ^viz., affirmative^ and negative,^ * Those com- 
ing under the head of affirmative easements, authorise 
the commission of acts which, in their very inception, 
are positively injurious to another — as ' a right of way 
across a neighbotw's lanci/ or a bright to discharge 
water/ — every exercise of such rights may be the sub- 
ject of an action. Negative easements are injuries con- 
sequentially only — i, e,y restricting the owner of the soil 
in the exercise of the natural rights of property — as 
where he is prevented from building on his own land, 
to the obstruction of the lights of another. With re- 
spect to this latter class, it is evident that no cause 



' Palmer v. Fletcher, 1 Lev. 122. 

' The English law farniflhes the following, amongst other instances, 
of afifirmative easements : — Eights of way ; right to make siirfacef 
uneven by working mines in such manner as to let it down (Rowhotham 
V, Wilson, 8 IT. ofZ. 362) ; rights to go on soil of another to dear 
a mill stream and repair its hanks {Lord Campbell in Beeston v, Weate, 
6 J3. ^ B, 996) ; rights to go on a neighbour's close, and draw water 
fix)m a spring there {Baee v. Ward, i H, ^ B, 702) ; right to conduct 
water across a neighbour's Ismd by an artificial water-course, and to go 
upon that land for the purpose of turning the water into the same 
Beeston v, Weate) ; right to discharge water or other matter on to a 
neighbour's land ; right to discharge rain-water by a spout on project- 
ing eaves; right to use or to aflfect water of natural stream in any 
manner not justified by natural rights ; right to support from a neigh- 
bouring wall ; right to carry on an offensive trade ; right to hang clotiies 
on lines passing over the neighbouring soil {Drewell v. TotoUr, Z B, ^ 
uid. 736) ; right to make and spoil banks upon surface in course of work- 
ing minerals (see Bogers v, Taylor, I M. f N. 706) ; right to bury in 
a particular vault ; right to a pew in church. 

' The principal negative easements are : — ^Acquired rights to receive 
light and air by windows ; acquired right to support of ne'.ghbouring 
Boil. The right to receive a flow of water of a natural stream is not an 
easement, but an ordinary right of property. (Oale, £ate, 21.) 
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of action can arise from their exercise; they can 
"be opposed • only by an obstruction of their enjoy- 
ment.^ 

We will particularize the rights to light, water, sup* 
port, and ways. 

Lights. — We have already observed, that the seller 
of a house with lights may not afterwards obstruct 
such lights, and that his successors and representatives 
deriving title, either immediately or mediately, from 
him, are under the like obligation. It is only neces- 
sary to add, how the like right is acquired by prescrip- 
tion. 

By 2 & 3 Will. IV. c. 71, s. 3, it is enacted, that 
' When the access and use of light, to and for any dwell- 
ing-house, workshop, or other building, shall have been 
actually enjoyed therewith for the full period of twenty 
years without interruption, the right thereto shall be 
deemed absolute and indefeasible, any local usage or 
custom to the contrary notwithstanding, unless it shall 
appear that the same was enjoyed by some consent or 
agreement expressly made or given for that purpose 
by deed or writing.^ 

Water. — The right to have a stream run in its 
natural course, is not by grant, or presumed grant, but 
ex jure natures? The diverter, however, of the stream 
fyom its natural course, may acquire a right to such 
diversion by prescription in twenty years.^ In order to 
maintain a right to water by prescription, it is not 
necessary to show that the precise mode of enjoyment 
has been always the same.* As to how the riparian 

1 Gale, Ease. 19. 

2 DicHnson v. G. Junction Canal, 7 Exc. 299. 

3 Mason v. HiU, 3 B. & Ad. 304. 

* Saundors v. Newman, 1 B. & A. 258. 
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proprietor may use the water as it passes^ see the 
Judgment in Embrey v. Owen.* 

As to prescription, the law of watercourses is generally 
the same, whether natural or artificial.^ But the right to 
the enjoyment of an underground sjtring is not governed 
by the same rule of law as that which applies to regu- 
late a watercourse flawing on the surface? Therefore 
the owner of a mill on the bank of a river, having no 
right ^ure naturte to the water of the stream, cannot 
maintain an action against a landowner who, by sink- 
ing a well on his own land, diverts the under- 
ground water which otherwise would have got to the 
river.* 

Snpport. — Support is of two kinds — ^viz., lateral and 
perpendicular ; for example, adjoining fields or houses 
support each other laterally, substrata support the 
surface land, and under floors or chambers support 
upper floors or chambers perpendicularly. In either 
case, these may be separate tenements, held by dif- 
ferent individuals. We have to enquire the rights of 
the tenant of the surface land, or of the upper floor or 
chambers, to support, and those of the owner of land 
or a house contiguous to that of another. 

As to the substrata. — Where the surface of land, 
and the minerals under it, are held as separate tene- 
ments by difierent owners, the owner of the sur- 
face is entitled to support from the subjacent strata.^ 
And if a man grants land, reserving the mines 
below it, and also the power of entering upon the sur- 

1 6 Exch. 353. 

2 Magor V. Chadwick, 3 P. & D. 367. See, however, Arkwright v. 
GeU, 5 M. & W. 203. 

3 Acton V. Blundell, 12 M. & W. 324. 

* Ohasemore v. Richards, 7 H. of L. 349 ; and see Wm. S. ii. 806. 
6 Humphries v. Brogden, 12 Q. B. 739 ; Wm. S. i. 569 ; u. 803, 804. 
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face of tlie land in order to do each acts as may be 
necessary for the purpose of getting the mines^ he is 
liable for damage occasioned to the surface by working 
the mines to such an extent^ as not to leave a sufficient 
support for it^ in the state it was at the time of the 
grant.^ 

As to underfloors, 8fc. — If the owner of a house 
grants an upper room^ with the reservation of the 
lower^ he is liable on his covenant if he removes the 
support of the upper room^ for the law will not permit 
him to defeat his own act by taking away the support 
from the upper room.* 

As to lateral support. — ^The right that a man has to 
the support of the land immediately around his house, 
is not in the nature of an easement, but is the ordinary 
right of enjoyment of property ;* the same may be said 
as to the right of adjacent landowners to the lateral 
support of land.^ But if I have laid an additional 
weight on my land by building, my neighbour is not 
to be deprived of his right of digging his own ground, 
merely because mine will then become incapable of 
supporting the artificial weight which I have laid upon 
it; unless indeed, from the lapse of time since the 
building was erected, or otherwise, the right to sup- 
port has been acquired under Lord Tenterden's Act, 
or a grant can be inferred.^ Each of the adjoining 
owners having the undoubted right, until lost or sus- 
pended, to dig his land up to the very edge of his 



1 Hams V, Eyding, 6 M. & W. 60. 

2 Per Park B. in 6 M. & W. 71. 

3 Backhouse v, Bonomi, 9 H. of L. 503. 

* Humphries v. Brogden, 12 Q* B. 742. 

* 2 & 3 Wm. IV. c. 71 ; Wyatt v, Harriflon, 3 B. & Ad. 871. 
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neigliboar's land^ and at the same time each being bounci 
by the maxim. Sic utere tuo ut alienum non ladas, it is 
not difficult to see that questions of considerable dif- 
ficulfcy arise, when these two principles are in real or 
apparent conflict in a particular case. 

Ways.— Eights of way are easements; but, being also 
incorporeal tenements, have been placed and consi- 
dered under that head.^ 

^ See ante, p. 404. 
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CHAPTEE XII. 

INTERESTS IN PERSONALTY. 

In. treating of interests in personalty, as distinguished 
from interests in realty, as the subject of a separate 
Chapter, my main object is to direct attention to Table 
XII. Without some such Table, the Tabular Analysis 
would be conspicuously imperfect, there being a Table 
entitled ' Interests in Realty.^ On the other hand, the 
titles that this Table necessarily contains must, ex neceS" 
dtate rei, have for the most part appeared in the 
general Tables, 'Things' (Table VI.), and 'Domi- 
nium' (Table VIII.) 

To attempt to exhaust the subject of interests in per-* 
sonalty in one chapter, would be altogether incon- 
sistent with the general scheme of the work. Such 
being the case, my observations will be confined to a 
few general remarks upon the contents of Table XII. 

Sovereign Interests in Personalty. — Though I can 
in no place find in our books upon Private Law any 
such expression as ' sovereign interest in personalty/ — 
and indeed the expression 'sovereign interest in realty' 
may be said to be singularly conspicuous by its absence 
from such books, — ^yet, nevertheless, in works on Inter- 
national Law, we find the principle clearly recognised 
and expounded under the title of Uminent Domain; 
and I venture to think that, when treating of property, 
whether real or per social, as there is an unquestionable 
sovereign interest in it, that such sovereign interest 
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slionld always be regarded as the foundation or start- 
ing-point of enquiry^ when attempting to determine 
and indicate the interests of the subject.^ 

By so doings our attention is immediately attracted 
to one fundamental distinction between real and per- 
sonal property— viz., that whereas the primary or ori- 
ginal ownership, in the case of realty, is necessarily in 
the sovereignty, the primary or original ownership, in 
the case of personalty, is equally of necessity in the 
subject ; for the thing itself, that is the subject of per- 
sonal property rights, may be said to be brought into 
existence by the subject, which bringing of the thing 
into existence gives to him the natural rights of absolute 
dominium. He, however, being a subject, and as such 
being in the main debarred the exercise o{ natural rights 
— e.g., o{ physical defence in respect of his property 
— that defence being undertaken by the sovereignty ; 
the cost of such defence gives to the State a species 
of lien or charge upon it. This charge is levied by 
the sovereignty of this country, directly or indirectly, 
under the title of rates and taoaes. 

We appear, therefore, justified in saying that the term 
'absolute dominium/ or 'absolute property/ when 
used in reference to personalty, must, as in the case of 
realty, be understood to be ' absolute dominium, sub- 
ject to sovereign claims' ; which, being a contradiction 
in terms, is obviously an objectionable formula of the 
idea intended — viz., that what is to be understood by 
the expression ' absolute dominium/ or 'absolute pro- 
perty/ when applied to a subject, signifies ' the largest 
proprietary rights that can be enjoyed by a subject in 
any given thing.' 

1 See Inst. P. L., Eminent Domain, p. 260. 
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Concerning qualified or special property^ we have 
already had occasion to speak in general terms. The 
circumstances under which^ and the extent to which^ 
property in personalty is qualified, constitute in efiect 
the burden of our remaining remarks upon the law 
relating to things. 

Upon the quantity and origin of interests in per- 
sonalty, nothing need be added to what has been said 
under the same titles concerning realty. 

In reference to the word ' tenants/ as used in Table 
XII., it is not necessary to do more than say that the 
primary object of thus using it was to maintain uni- 
formity and points of comparison between Tables IX. 
and XII. It is not usual to apply that term to the 
proprietors or possessors of personalty. There is, in 
fact, no term, so far as I know, referable to personalty , 
that corresponds to the term tenant as used in respect 
of realty. 

The other titles and subjects mentioned in Table 
Xn., will be found in the Index, with the necessary 
references. 

See 29 Vic. c. 2, entitled ' An Act to amend the law 
relating to Contagious or Infectious Diseases in Cattle 
and other Animals^ ; 29 & 80 Vic. c. 110, entitled ' An 
Act to amend the Cattle Diseases Prevention Act'; 
30 & 81 Vic. c. 125, entitled ' An Act to continue and 
amend the Acts relatiag to Contagious or Infectious 
Diseases among Cattle and other Animals' ; 82 & 33 
Vic. c. 70, entitled 'An Act to consolidate, amend, 
and make perpetual, the Acts for preventing the intro- 
duction or spreading of Contagious or Infectious Dis- 
eases among Cattle and other Animals in Great Bri- 
ttain.' 



424 



CHAPTEK XIII. 

ALIENATION EX CONTRACTU ABSOLUTE. 

Gift. — A gift is the voluntary and gratuitous transfer, 
that is, the transfer without valuable consideration,^ of 
the property in a given thing, from one person to an- 
other. By the law of England, in order to transfer 
property by gift there must be either a deed or instru- 
ment of gift, or there must be an actual delivery of 
the thing to the donee.^ 

Exchange — Barter. — The term ^ exchange^ is always 
employed when the subject of transmutation is realty ; 
when it is personalty, the terms ^ barter' and ^exchange' 
are used indiscriminately. An exchange of realty is a 
mutual grant of equal interests, the one in- consideration 
of the other.^ 

By 8 & 9 Yic. c. 106, s. 8, every exchange of any 
tenements or hereditaments, not being copyhold, must 
be by deed ; and, by s. 4, an exchange is declared not 
to imply any covenant^ in law. 

1 See * Consideration — ^Valuable/ post. 

2 Abbot, C.J., in Irons v. Smallpiece, 2 B. & A. 552. 

3 Watkins on Conveyancing, p. 314. 

* Prior to this Act, the law annexed to exchanges an implied 
warranty and an implied condition : a warranty of titUj which com- 
pelled the former owner, in the event of an action brought against the 
present owner, either to defend his right or to restore his original 
land ; a conditiony by which either party to the exchange or his 
heir, if lawfully deprived by a third person (though without action) of 
the land received by that party in exchange, might enter upon and 
resume the land given in exchange, and enjoy it as if no exchange 
had been made. {BurtoUy p. 16.) 
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In an exchange of realty^ the estates exchanged must 
be equal in quality — i.e., hoth fees simple^ hothfees tail, 
or both estates for life. The word 'exchange' must be 
used. Each party must make an entry on his new 
property. 

A barter, or exchange of personalty, is the transmu- 
tation of property from one man to another, for a con- 
sideration not given in money, but in some other sort 
of commodity. 

Sale. — Sale is the transmutation of property from one 
to another for a pecuniary consideration, styled the 
imce. With respect to the contract of sale, the law 
appears to recognise five diflTerent classes of property ; 
viz. — (1) Eealty; (2) Movable corporeal property, exclu- 
ding the property in ships ; (3) Property in ships ; (4) 
The property in intangible things, such as railway stock, 
shares, &c. ; and (5) The property in the materials on 
which contracts or documents of title are written. 

Sale of Sealty. — In addition to what has already and 
necessarily been said elsewhere respecting the sale of 
realty, I propose, in this place, to direct the reader's 
attention to the important statutes of the present reign ; 
viz., the 19 & 20 Vic. c. 120 (1856), entitled ' An Act to 
facilitate Leases and the Sales of Settled Estates; ' the 
37 & 38 Vic. c. 33 (1874), entitled ^ An Act to extend 
the powers of the Leases and Sales of Settled Estates 
Act^ and the 37 & 38 Vic. c. 78 (1874), entitled ^ An 
Act to amend the law of Vendor and Purchaser, and 
further to simplify Title to Land.' By 37 & 38 Vic. c. 
78^ it is provided: — 

Sec. 1 . ^In the completion of any contract made after 
the 31st day of December, 1874, and subject to any 
stipulation to the contrary . in the contract, forty 
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years shall be substituted as the period of com- 
mencement of title which a purchaser may require 
in place of sixty years, the present period of such com- 
mencement; nevertheless, earlier title than forty years 
may be required in cases similar to those in which ear- 
lier title than sixty years may now be required/^ 
Sec. 2. ' In the completion of any such contract as 

^ Title — ^A Purchaser. — ^The title to land is either by purchase, 
meaning thereby the act or agreement of the parties ; or by mere act 
of law, as by descent or escheat. But the different modes of acquiring 
real property have usually been distributed into ttoo general dasses-^ 
title by descent, or hereditary succession, and title by purchase. Pur- 
chase, therefore, in this its widest technical sense, is the acquisition of 
an estate in any other manner than by descent. Hence, if a person 
takes even "bjfree gift, he is a purchaser in this technical sense of the 
word. So a person is called a purchaser in reference to an estate tail, 
which «he takes originally under a limitation contained in a settlement 
made before he was bom, and not derivatiyely by descent from his an- 
cestor. Sometimes, however, the 'svotdi purchctse signifies an acquisition 
for valuable consideration. At other times, it signifies an acquisition by 
act of the party, as opposed to an acquisition by act of law. In this 
sense it does not include such a mode of acquisition as ««<T^a^ (Smith* » 
i2. 4- P. p. 462.) 

In every case where the statement in the abstract of titie, or its silence, 
leads to a fair inference that the prior title may disclose an existing 
defect, the purchaser may require it to be produced ; although, where 
it is not in the seller's power, he cannot object to the titie on mere sus- 
picion. (Sugd, Concise Vietv, p. 266.) There being no reasonable ground 
for doubt or suspicion as to the anterior titie, the result of the prior 
instrument, though referred to or recited in the abstracted deeds, is not 
material(l Si/th. andJarm. by Sweet, p. 62). Where an assurance depends 
for its validity upon something which had been previously done, tlie 
whole transaction should appear upon the abstract, although the 
abstract may thereby be carried far beyond the statutory period — e.g,, 
the power and the requisites to its valid exercise must precede the 
appointment imder it, or the marriage articles the post-nuptial settie- 
ment (1 Byth. and Jarm,, p. 67). In the case of an advowson, 100 
years' title at least is necessary. (Sugd. Concise View, p. 267 ; Smith's 
JR, ^ P. p. 661 et seg.) 

EuLE IN Shelley's Case. — ^Where the ancestor takes an estate of 
freehold, and in the same gift or conveyance an estate is limited, either 
mediately or immediately, to his heirs, or to the heirs of his body, the 
word * heirs* is a word of limitation and not of purchase ; so that the 
ancestor takes the whole estate comprised in the term — that is to say, 
in the first case an estate in fee simple^ in the second an estate in fee 
tail. See Tudor's L. C. p. 507 ; and see post, the word * purchaser,* 
how used, in 3 & 4 WiU. IV. c. 106. 
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aforesaid, and subject to any stipolation to the contrary 
in the contract, the obligations and rights of vendor and 
purchaser shall be regulated by the following rules; 
that is to say — (i.) Under a contract to grant or assign 
a term of yeari, whether derived or to be derived out 
of a freehold or leasehold estate, the intended lessee or 
assign shall not be entitled to call for the title to the 
freehold, (ii.) Becitals, statements, and descriptions 
of facts, matters, and parties contained in deeds, instru- 
ments, acts of parliament, or statutory declarations, 
twenty years old at the date of the contract, shall, 
unless and except so far as they shall be proved to be 
inaccurate, be taken to be sufficient evidence of the truth 
of such facts, matters, and descriptions, (iii.) The 
inability of the vendor to furnish the purchaser with a 
legal covenant to produce and furnish copies of docu- 
ments of title shall not be an objection to title, in case 
the purchaser will, on the completion of the contract, 
have an equitable right to the production of such docu- 
ments, (iv.) Such covenants for production as the 
purchaser can and shall require, shall be furnished at 
his expense, and the vendor shall bear the expense of 
perusal and execution on behalf of and by himself, and 
on behalf of and by necessary parties other than the pur- 
chaser, (v.) Where the vendor retains any part of an 
estate to which any documents of title relate, he shall 
be entitled to retain such documents.' 

Sec. 3. ' Trustees who are either vendors or purchasers 
may sell or buy without excluding the application of 
the second section of this Act. . . J 

Sec. 9. ' A vendor or purchaser of real or leasehold 
estate in England, or their repre3entatives respectively, 
may at anytime or times and from time to time apply in 



428 ' ALIENATION EX CONTBACTU ABSOLUTE. 

a summary way to a judge of the Court of Chancery in 
England in chambers, in respect of any requisitions or 
objections, or any claim for compensation, or any other 
question arising out of or connected with the contract 
(not being a question aflFecting the existence or validity 
of the contract) ; and the judge shall make such order 
upon the application, as to him shall appear just, and 
shall order how and by whom all or any of the costs of 
and incident to the application shall be borne and paid/ 
By 19 & 20 Vic. c. 120, it is provided (sec. 11), that 
^It shall be lawful for the Court of Chancery, if it shall 
deem it proper and consistent with a due regard for the 
interests of all parties entitled under the Settlement,^ 
and subject to the provisions and restrictions in this 
Act contained, from time to time to authorise a sale of 
the whole or any parts of any settled estates or of any 
timber (not being ornamental timber) growing on any 
settled estates ; and every such sale shall be conducted 
and confirmed in the same manner as by the rules and 
practice of the Court for the time being is or shall be 
required in the sale of lands sold under a decree of 
Court.3 

By s. 12, it is enacted, that the consideration for land 

1 * The word " settlement,'* as used in this Act, shall signify any Act 
of Parliament, deed, agreement, copy of Court Roll, will, or other in- 
strument, or any number of such instruments, under or by virtue of 
which any hereditaments of any tenure, or any estates or interest in 
any such hereditaments, stand limited to or in trust for any persons, by 
way of succession, including any such instruments affecting the estates 
of any one or more of such persons exclusively ; and the term " settled 
estates," as used in this Act, shall signify all hereditaments of any 
tenure, and all estates or interests in any such hereditaments, which are 
the subject of a settlement ; and, for the purposes of this Act, a tenant 
in tail after possibility of issue extinct shall be deemed to be a tenant 
for life/ (sec. 1.) 

3 As to the repeated exercise of these powers in respect of the same 
estate, see sec. 26. As to the limit of the powers of the Court, see 
sec. 27.) 
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sold for building may be a fee farm rent ; by s. 1 3, 
that minerals, &>c,, may be excepted from the sale ; by 
8. 14, that dedications of parts of the lands may be 
made for roads, &c. Sees. 15 et seq., as amended 
by 37 & 38 Vic. c. 33, direct the manner in which 
sales and dedications are to be effected, and indicate 
the persons entitled to make application to the Court 
for these purposes, the consents and notices requisite 
By s. 23, the Court is empowered to appoint trustees to 
receive and apply the monies arising from such sales. 

Sale^ — Goods and Cliattels Personal. — Sale, we 
have already said, is a ^transmutation of property 
from one to another for a pecuniary ^ consideration 
styled the price/ A contract concerning the sale of 
goods has been defined to be ^a mutual agreement 
between the owner of goods and another, that the pro- 
perty in the goods shall, for some price or considera- 
tion, be transferred to the other, at such a time^ and 
in such a manner, as is then agreed.'^ Every such con- 
tract is either ' executory^' or ^ executed.^ When exe- 
cuted, it is technically termed ^a bargain and sale J 
When goods are bargained and sold, though not-de- 
livered, the general property in them has passed to 
the purchaser; the vendor, however, if unpaid, has, 
under certain cases, what is termed the ^ right of stop- 
page in transitu/^ 

By the Commoii Law, the property in any specific 
chattel belonging to Class II. — Moveable corporeal 

^ As to sales by auction, see 30 & 31 Yic. c. 48. 

' In the case of goods. — If the consideration to be given for the 
goods is not money, it might, perhaps, in popular language, rather be 
called barter than sale, but the legal effect is the same in both cases. 
(BlachburtC 8 Contract of Sale, p. 3.) 

s Blackburn's Contract of Sale, p. 3. 

* See ' Stoppage in transitu,' poH, 
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property, excluding the property in ships — the price 
of which is below £10, passes by the mere mutual 
assent of the vendor and purchaser, coupled with a 
consideration; and the contract will be enforced, upon 
the production of any evidence sufficient to satisfy 
the Court of the fact of the mutual assent and conside- 
ration. If, as we have already seen, the contract is 
by deed, the consideration is presumed, and no evi- 
dence is necessary to prove the consideration, or ad- 
missible to disprove it. In the case of a contract for 
the sale of goods, wares, or merchandise belonging to 
the same class (No. 2) for the price of £10 or upwards, 
it is enacted, by 29 Car. 11. c. 3, s. 17 (1677), that 'No 
contract for the sale of any goods, wares, and merchan- 
dises for the price of £10 or upwards,'^ shall be allowed 
to be good, except (1) the buyer shall accept part of 
the goods so sold, and actually receive the same, or (2) 
give something in earnest to bind the bargain, or in 
part payment, or (3) that some note or memorandum 
in writing of the said bargain be made, and signed by 
the parties to be charged by such contract, or their 
agents thereunto lawfully authorized /^ and by 9 Geo. 

1 The following agreements have been held to be within 29 Gar. II. 
c. 3, 8. 17 1 and 9 Geo. IV. c. 14, s. 7 : — Sales by auction ^Kenworthff 
V. Sehojleldf 2 £ ^ C, 9i6) ; an agreement for the sale of tmiber then 
growing, and to be cut oy the vendor {Smith v. Surtnan, 9 £. ^ C. 
570) ; for the sale of potatoes not yet at maturity, at so much per sack, 
to be dug by the purchaser {Sanisbury v, Matthews, 4 if . ^ JF. 343) ; 
for the sale of all the potatoes then growing on certain lands at so 
much an acre (Wartaick v, Bruce, 2 M. v, S, 205). But contracts 
which fall under the description ' work and labour and tnateriah pro^ 
vided,* though they result in the delivery of completed goods, are not 
withki the sec. {Clay v, Yates, 25 Z. /. JSr. 237 ; Lucas v. Godwin, 3 
mng, N. C. 737.) 

« The a^ent contemplated by the le^slature, who is to bind a 
party by his signature, must be some third party, and not the other 
contiuctixig party on the record. {Abbot, C,J,, in Farebrother v, Sim- 
motis, 6 £. ^ A, 335.) 
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TV. c. 14, s. 7, it is enacted that ' The provision of the 
Statute of Frauds shall extend to all contracts for the 
sale of goods to the value of £10 or upwards, notwith- 
standing the goods may be intended to be delivered at 
some future time, or may not at the time of such con- 
tract be actually made, procured, or provided, or fit or 
ready for delivery, or some act may be requisite for 
the making or completing thereof, or rendering the 
same fit for delivery/ 

We now proceed to consider in their order the three 
different modes pointed out by the Statute of Frauds, 
by compliance with either of which the agreement of 
sale becomes a binding contract. 

1. The buteb shall accept fabt of the goods so 

SOLD^ AND ACTUALLY BECEIVE THE SAME. 

In this instance, receipt and acceptance must concur. 
The word ^received' being used in its popular and 
ordinary sense, would need no comment, were it not 
that the delivery of goods frequently necessitates the 
instrumentality of a third person, and thus imports the 
doctrines of agency. 

The word ^accept' is used to express the fact of 
a/pproval or satisfaction ; and as the word ^ accept' is in 
the statute placed before the word * receive,' it is not 
unreasonable. to say, that this provision had in contem- 
plation that class of cases where the purchaser first 
inspects, selects, and approves the particular goods, 
and having thus completed the act peculiar to himself, 
the agreement as to price being common to the two, 
leaves the vendor to the discharge of his particular act 
— ^viz., the delivery to the purchaser of those goods so 
selected and approved. As, however, in many in- 
stances receipt precedes acceptance, or the possibility 

F F 
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of it^ as when the owner sends goods for the express pur- 
pose of inducing ace^tcmee as the result of inspection^ 
both classes of cases are held to be within the provision. 

An Acceptance. — The question of acceptance or not, 
is a question of intention. When this intention^ in the 
absence of a declaration of acceptance^ has to be adju- 
dicated upon by others, the judgment is necessarily 
based upon the acts of the person, and is therefore, in 
all cases, matter of opinion. As a matter of law, an 
acceptance is held to take place ' as soon as, in virtue 
of the bargain, tlie buyer becomes entitled to retain, and 
retains accordingly J^ 

Receipt. — ' Upon a sale of specific goods, for a spe- 
cific price,' by parting with the possession, the seller 
parts with his lien. The statute contemplates such a 
parting with the possession, and therefore, so long as 
the seller preserves his control over the goods, so as 
to retain his lien, he prevents the vendee from accept- 
ing and receiving them as his own, within the mean- 
ing of the statute.' 

Actual Removal. — There can be no question that an 
actual removal of the goods by the purchaser is an 
actual receipt by him ; and when the goods are in the 
hands of a third party, it is pretty clear that, as soon 
as the vendor, the purchaser, and the bailee agree to- 
gether that the bailee shall cease to hold the goods 
for the vendor, and shall hold them for the purchaser, 
that is an actual receipt by the purchaser, though the 
goods themselves remain untouched. They were in the 
possession of an agent for the vendor, and so, in con- 
templation of law, in that of the vendor himself; and they 

1 Hinde v, Whitehonse, 7 East, 570. FhiUips p, BistoUi, 2 B. & C. 61 1. 
« Holroyd, J., in Baldey v. Parker, 2 B. & 0. 37. 
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become in the possession of an agent for the purchaser^ 
and so in that of the purchaser himself; and it can make 
no difference whether this is by a change in the person 
of the holder of the goods, or merely in his character} 

OhaTige of Custody. — ^Acceptance and actual receipt 
do not necessitate^ or necessarily imply^ a change of 
custody^ for the property in goods sold, not merely 
can, bnt mostly does, pass while they are in the actual 
possession of the vendor. Obvious, however, as is 
this proposition, the evidence of acceptance, and actual 
receipt of goods sold, but left in the custody of the 
vendor, is not unfrequently perplexing.' 

2. The meaning of the second exception — ^viz., ' Ex- 

CBFF THE BUYER SHALL GIVE SOMETHING IN EARNEST TO 
BIND THE BARGAIN, OR IN PART PAYMENT* — ^is toO obviouS 

to need comment. 
8. The third exception — ' Except that some note or 

MEMORANDXTM IN WRITING OF THE SAID BARGAIN BE MADE 
AND SIGNED BY THE PARTIES TO BE CHARGED BY SUCH CON- 
TRACT, OR THEIR AGENTS THEREUNTO LAWFULLY AUTHO- 

rizbd' — ^induces three inquiries ; viz. — (1) What is a suf- 
ficient memorandum 7 (2) What is a sufficient signa- 
ture ? and (3) Who is an agent lawfully authorized to 
sign ? The Statute of Frauds in no way interferes mth 
the Common Law rules of evidence applicable to writ- 
ten testimony.^ 

^ Blackbnm, Sale, p. 28. 

^ The fbllowing acts have been held sufficient : — ^A re-sale of the 
goods or part thereof by the purchaser (Chaplin v. B^gers, 1 East^ 
192) ; The marking of tiie casks in the presence of all parties {^Ander- 
«Mi 9, Scott, 1 Camp, 236) ; The writing by the purchaser of his name 
upon tJie goods {Hodgton v, Ze Bret, 1 Camp, 233 ; but see Baldey v, 
Arker, 2 B, ^ C, 37) ; Assent on the part of the vendor to take charge 
of the goods (horses) as liveryman for the purchaser {Elmore v. Stone, 1 
Taunt, 468 ; but see Tempest v, Fittgerald, 3 B, ^ A, 680 ; Carter v, 
Touteaint, 6 B, ^ A. 866). * See Blackburn, p. 43 et teg. 
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The express object of the Statute of Frauds being to 
remove the most fertile source of contention and litiga- 
tion — ^reliance upon mere memory — ^there can be no 
doubt that, to comply with the spirit of the Act, and 
to avoid the evils it was intended to avert, the memo- 
randum should be a perfect memorandum ; that is to 
say, it should contain the date, the names of the par- 
ties, a clear description of the subject of the contract, 
the consideration, and be signed by both parties. The 
ignorance or carelessness of business men on the one 
hand, the requirements of the statute on the other, 
and the desire of our judges at the same time to comply 
with the statute and to observe, it is to be presumed, 
the legal maxim, Ut res magis vahat quam perecU, has 
led the Bench to accept as sufficient various forms of 
memoranda that were certainly not perfect, and which, 
therefore, though tolerated, are not to be considered as 
being encouraged. 1 

. Agreements, whether executed or merely executory-^ 
Rules as to construction of. — ' The law professes to carry 
into efiect the intention of the parties as appearing 
from the agreement, and to transfer the property when 
such is the intention of the agreement, and not before/^ 

^ The memorandum has been held sufficient — (0) when no price was 

mentioned, because 'when the parties are silent as to price, they leave 

it to the law to ascertain what the commodity is reasonably worth.' 

{Tindalf CJ.y in Hoadly v. McLaine, 10 Bing. 487.) {b) When signed 

by one party only, the contract may be enforced agsujist, but not by 

hun. {AUm v, Bennet, 3 Taimt, 169.) {e) When in f«u:t upon one, and 

in part upon another or other pieces of paper, provided they so refer to 

each other as to show that they are parts of one and the same thing, 

and that together they make a whole. {Boydell v. Drummond, 11 EMt, 

142.) {d) The signature may be iu print, and, whether in print or not, 

in any part of the memorandum, provided there are indications of the 

name being appropriated to the recognition of the memorandum. 

{Schneider v, Morrit, 2 M, ^ S. 286.) As to who is agent, see ante, 

p. 430, note 2 ; ' Principal and Agent,' p. 126 et seq, 

3 Blackburn, p. 120. 
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In order to effect this purpose^ the Courts have adopted 
the foUowing rules of construction :~ 

1. The parties are not held to have contemplated 
a bargain and sale^ unless the specific goods are agreed 
upon^ for till then the property cannot have passed^ 
the goods themselves not being ascertained.^ 

The selection of the goods by the one party, and 
the adoption of that act by the other, converts that 
which was before a mere agreement to sell, into an 
actual sale, and the property thereby passes.^ Whether 
there was or was not an adoption, is a question oifact. 
Whether the selection by the one merely showed an 
intention in that party to appropriate those particular 
goods to the contract, or whether it determined the 
right of election, is a question of law. 

2. In the case of an executory agreement to sell unspe- 
cified goods, the act — e. ^., the selection by the vendor 
— that is in law an appropriation, or, in other words, that 
passes the property, takes place, when the vendor, with 
the authority of the vendee, does the final act in perform- 
ance of his part of the agreement ; for example, when, 
by the agreement, the vendor is to dispatch the goods, 
or to do something to them that cannot be done till 
the goods are appropriated, he has the right to chose 
what the goods shall be ; and the property is trans- 
ferred the moment the dispatch or other act has com- 
menced, for then an appropriation is made, finally and 
conclusively, by the authority conferred in the agree- 
ment; and, in Lord Coke's language, * the certainty , and 
iherehy the property, begins by ehction,^ 

1 Heyward's Case, 2 Coke, 36; White v. Wilis, 6 Taunt. 176; but 
see Whitehouse v. Frost, 12 East, 614. 

3 Holroyd, J., in Bohde v. Thwaites, 6 B. & C. 388. 

3 Heyward's Case, 2 Coke, 36 ; Blackb., p. 128 ; see Fragano v. 
Long, 4 B. & C. 219 ; Atkinson v. Bell, 8 B. & C. 277. 
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3. When the specific goods are agreed upon, the 
law presumes that the parties intended the property to 
pass immediately upon the making of the contract. 
It is therefore held to have so passed when the agree- 
ment does not express a contrary intention^^ or when^ 
by the nature of the transaction^ the passing of the 
property and the payment for the same are intended to 
be simultaneous, as in the case of purchases in a retail 
shop.^ 

4. When, by the agreement, the vendor is to do 
anything to the goods for the purpose of putting them 
into that state in which the purchaser is bound to 
accept them — ^into a deliverable state — the perform- 
ance of those things shall, in the absence of agree- 
ment or circumstances indicating a contrary intention, 
be taken to be a condition precedent to the vesting of 
the property.^ 

5. Where anything remains to be done to the 
goods for the purpose of ascertaining the price— as by 
weighing, measuring, or testing the goods, and the 
price is to depend on the quantity or quality of the 
goods — the performance of those things shall be taken 
to be a condition precedent to the transfer of the pro- 
perty, although the individual goods are ascertained, 
and are in the state in which they ought to be ac- 
cepted.* 

Tlie unpaid vendor's right of stoppage in transitu. — 
We have seen that the property in specific goods sold, 
passes from the vendor to the purchaser the moment 

1 Simmons v. Swift, 5 B. & 0. 862. 
s Bnssey v. Bamett, 9 M. & W. 312. 
' See Blackbiuiiy cases cited, pp. 151 et aeq. 
* See Blackburn, p. 152. 
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the contract of sale is completed^ and that though the 
goods continue to remain in the custody of the vendor. 
We have seen that the effect of this transfer of the pro- 
perty is to convert the vendor from owner into a mere 
bailee of the goods. We may add that^ without express 
bargain to the contrary^ he is a mere gratuitous bailee 
with whom the goods of the purchaser lie at the pur- 
chaser's risk, and from whom the purchaser— or, in 
the event of his bankruptcy, his assignees— in the case 
of the vendor refusing to deliver, may obtain them by 
action of trover.^ We have seen that when, by actual 
fraud, one induces another to sell — perhaps, more 
correctly, to do that which, in the absence of fraud, would 
he a safe— the property does not pass. We now come 
to the consideration of a totally different case— one 
that cannot be explained upon, or reconciled with, the 
principle of the former : the case where the law at 
the same time holds the property to have passed, yet 
gives to the unpaid vendor the right to repossess him- 
self, provided he can succeed in doing so within the 
limits assigned to him by the law, in which case he 
defeats the right both of the vendee and his assignee. 
This right of the unpaid vendor is styled * the right of 
stoppage in transitu J The limits of this right may be 
stated thus : — 

1. The right of stoppage in transitu^ belongs exclu- 
sively to a vendor,^ unpaid either in whole or in part.^ 

1 But see ante, p. 272. 

* The right of * stoppage in transitu,* must not be confoTinded with 
the right of * lien* on goods for work done on or to them. {See * Lien,* 
and see Sweet v, Fym, Freeman v. Birch, Blaekb, 211.) 

» Feise v. Wray, 3 East, 93 ; Sififken t?. Wray, 6 East, 371 ; Tucker 
V. Humphrey, 4 Bing. 516. 

* The circumstance of the vendee having partially paid for the goods, 
does not defeat the vendor's right {Sodgson v, Loy, 7 T, E, 440) ; nor 
that the goods were sold on credit, which credit had not expired at the 



438 ALIENATION EX CONTRACTU ABSOLUTE. 

2. It arises only in the event of the vendee failing 
or becoming insolvent before delivery.^ 

3. It only exists while the goods are in transitu, 
that is, between the time of their leaving the posses- 
sion of the vendor and coming into the possession^ 
actual or constructive^ of the vendee, or his represen- 
tative.^ 

time of the stoppage {Inglis v, Usherwood, 1 East, 515 ; Bohtlingk v. 
Inglis, 3 Eaatf 381), even thongh the yendor may have received and 
negotiated the vendee's bills for the fall amount {Feize v. Wray; 
Fatten v. Thompson^ 6 M. ^ S, 350 ; but see Davie v, JReynolds, 4 Camp. 
267; and comment thereon, BUtehhumy p. '218). Payment to the 
vendor's agent is payment to the vendor, though the agent embezzle 
the money. {Bunney v, Foyntz, 4 ^. ^ Ad. 568.) See * Frineipal and 
Agents 

^ The mercantile law is dear and distinct, that the vendor has not a 
light to vary the consignment, except in case of insolvency. {Blaekb, 
p. 265.) ' lliere is no necessity that the vendee shonld have been for- 
mally declared a bankrupt.' ' The text-books and dicta of the judges 
do not restrict the use of the term '' insolvent," or ** feuled in his cir- 
cumstances," to one who has stopped payment.' However, as the 
carrier obeys the stoppage in transitu at his peril, he should demand 
evidence of insolvency before refusing to deliver to the consignee. 
{See Blaekb, p. 266.) 

> Gk)od8 in the hands of a public carrier, either by land or by water, 
and actually on the journey, are clearly in transitu. It is equally 
dear that goods travelling on the same journey in the vendor or 
vendee's own cart or vessel, are not in transitu. The difficulty, when 
any, exists in determining the real character of the person having pro 
tempore the custody of the goods. Is he servant of vendor, servant of 
vendee, or a middle man ? If servant of vendor, the goods are not in 
transitu, because they have not left the vendor; if servant of the 
vendee, the goods are already delivered. What, then, is the law P 
(1) In the case of goods delivered by the vendor on board a 
vessd chartered by the vendee. — ^This depends upon the nature of 
the charter-party. A charter-party is an agreement, either that 
(i.) The owner, remaining master of the captain and crew, lets 
the ship with their services to the charterer; or that (ii.) The 
owner makes the charterer pro tempore master of the captain, crew, 
and ship. In the former case — ^the most frequent — ^the master is hdd 
to be a carrier, in whose hands goods may be stopped (Bohtlingk «. 
IngliSf 3 Fast, 381) ; in the latter, delivery to him is dc^very to the 
vendee, and the goods cannot be stopped in his hands {Fowler v. 
MacTaggart, cited 7 T. E, 442). (2) Whether the goods are in 
actual motion or not, is immaterial. The transitus commences with 
-ttie delivery by the vendor to another, as agent to forward. There- 
fore the question to determine is, whether &e person so possessed by 
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4. It must be exercised by claiming or taking the 
goods, as by right paramount to that of the purchaser.^ 

5. It ceases to exist, or is destroyed^ npQn assign- 
ment of the bill of lading for value bona fide given for 
the goods.^ 

the yendor, is an agent to forward or an agent to hM for the buyer. 
And here it mnst be observed that the person in possession may have 
different characters ; for example, he may at the same time be carrier 
and warehouseman. As warehottseman he may have the goods in his 
-warehouse, either as a place of deposit connected 'with the carriage, or 
AS a place of deposit subject to the orders of the vendee. The ques- 
tion of fact may be difficult to determine, but the law appears simple, 
■and to be that, when it is the intention both of the t'endee and the 
holder that the latter shall retain, subject to the directions of the 
former, the transitus is at an end, for the goods are in the constructive 
possession of the vendee. {See James v, Gr^n, 2 if. ^ W. 623 ; Lacking- 
ton V. Atherton, 8 Seott, N, 8, 38 ; Jackson v. Nichol^ 5 Bing, N, C, 508.) 
The mere fact of taking samples out of the bulk is not taking posses- 
sion of it, Hiough it may be some evidence of that iAci. {Dixon v. 
TaUs, 6B.^ Ad, 313.) 

If the yendee meets the goods upon the road and lawfully takes 
them into his own possession, that is an arrival sufficient to destroy 
the right of stoppage. {ChamberSy J., in Op^enheim v, Rusself Z B. % 
^. 54 ; Mills v. Ball, 2B, ^F. 457.) A mere demand by the vendee is 
not a getting of the possession. {Jackson o. Nichol, 5 Bing. N. C. 508.) 

^ Even if the vendor's agent takes actual possession of the goods, it 
is not a stoppage unless taken with that intent. {See Siffken v, Wray, 6 
Basty 371.) The consent or even instigation of the vendee does not 
render the taking the less a stoppage. {MiUs v. Ball, 2 3. ^ P. 457.) 
Notice by the vendor to the person in possession, of his claim to stop, 
if given when it can be obeyed, is a sufficient stopping. {Zitt v, 
Cowley, 7 Taunt. 169.) So likewise, when given under similar cir- 
cumstances to a master, whose servant is in possession. ( Whitehead v. 
Anderson, 9 M. ^ JT. 618.) 

5 This is the only way m which the vendor's right can be defeated 
by the purchaser, before he or his representative takes possession of 
the goods. 

As, when A. sells X. (goods) to B., the property in X. passes to B. 
without delivery, it is obvious that, before delivery to himself, B. may 
sellX. to C. ; it is equally dear that, by so doing, he confers no 
greater right to X. upon G. than he himself had ; therefore, as he 
possessed X. subject to A.'s rights as vendor, 0. must possess it sub- 
ject to the same. We haye seen that the insolvency of B. before 
dehyery, X. not being in transitu, vests X. in B.'s assignees, whereas, 
X. being in transitu, the insolvency divests the assignees, and gives to 
A. the right of stoppage in transitu ; that is, th&t B.'s rights — ^in- 
■eXnding his assignees' — to the possession of X. became defeasible by his 
xDuaolvency. To this general principle there is, however, an exception, 
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Del credere oommiMdon. — 'When/ says Mr. Addi- 
son^^ ' the agents in consideration of an additional com- 
mission^ guarantees to his principal the payment of all 
debts that become due through his agency to his prin- 
cipal^ he is said to act under a Del credere com/mis^ 
81071, a phrase derived from the Italian word crederey 
to trust.^ Every person accepting and acting under 
a commission of this sort for the sale of goods^ 
makes himself responsible for the solvency of his ven- 
dees^ and becomes absolutely liable to his principal for 
the payment of the price of the goods he sells.^ Fac- 
tors and commission agents for sale^ who receive and 
sell goods for foreign principals, or for parties residing 
at a distance, usually conduct their agency under a Del 
credere commission, guaranteeing the solvency of the 
buyers, or undertaking for the due payment of the- 
price realised on sales effected by them. This contract,, 
however, is not a contract or promise to answer for the 
debt or default of another within the meaning of the 
Statute of Frauds, but an original, independent con- 
tract, and only another form o( selling goods J ^ 

Shipping. — The Merchant Shipping Act, the 17 & 
18 Vic. c. 104, may be regarded as the code by which 
this branch of the law is mainly regulated. To give 

aa where the property in X. has been transferred bond Jide by the 
endorsing of the bill of lading for a valuable consideration, and with- 
out notice to the assignee that the goods were not paid for, or that 
they were paid for by bills sure to be dishonoured. In such case, 
though the consignee named in the bill of lading should become 
insolvent without having paid for the goods, the consignor is de- 
prived of his right of stoppage in transitu, for otherwise an inno- 
cent party would be damnified. {See Bill of LtuUng, Smith's Mtr^ 
cantile Law, 300 ; BlacM, 270.) 

1 * Contracts,* p. 701. 

3 Grove v. Dubois, 1 T. R. 112. 

3 Mackenzie v, Scott, 6 Bro. P. C. 280. 

} Couturier t^. Hastie, 8 Ezch. 40. 



ALIENATION SX CONTRACTU ABSOLUTE. 441 

even an imperfect notion of its contents would demand 
more space than the nature of our scheme would war- 
rant. Our attention is^ therefore^ confined to the con- 
sideration of four points — (1) What ships are, properly 
speaking, British ? (2) Has a British ship any privileges^ 
and, if so, what ? (3) How are proprietary rights in Bri- 
tish ships acquired and transmitted ? and (4) What are 
the rights of part-owners ? 

British Ships, — ^No ship is deemed British unless — ^I. 
She belongs wholly to owners of one or more of three 
classes ; viz. — (i.) Natural-bom British subjects ; ^ (ii.) 
Persons made denizens by letters of denization, or per- 
sons naturalized;^ and (iii.) British bodies incorporated 
by and subject to the laws of the United Kingdom or 
a British possession.^ II. Or unless she is registered as 
a British ship at some British port.^ From this general 
rule must be excepted — (i.) Ships, not exceeding fifteen 
tons burden, employed solely on the rivers or coasts of the 
United Kingdom, or of some British possession within 
which their managing owners reside; and (ii.) Ships 
not exceeding thirty tons burden, and not having a 
whole or fixed deck, employed solely in fishing or 
trading coastwise on the shores of Kewfoundland or 
parts adjacent, or in the Gulf of St. Lawrence, or on 

^ But a British-bom subject, who has taken the oath of allegiance 
to any foreign sovereign or state, is disqualified to be an owner, unless 
he has subsequently taken the oath of allegiance to her Majesty, and 
is, and continues to be, during the whole period of his being an owner, 
resident within her dominions ; or, if not so resident, a member of a 
British factory, or partner in a firm carrying on business within them. 

^ Note (^) is to be taken as repeated, as far as applicable. 

' Smith's Mercantile Law, p. 173. 

* When the property in the ship is transferred, the ship being abroad, 
to British owners, the British consular officer of the port may grant 
her a provisional certificate, which will have the same force for six 
months, or until her earlier return to a port where is a British regis- 
trar, as a certificate of registration. (17 & 18 Vic. c. 104, s. 54.) 
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such portions of the coasts of Canada^ Nova Scotia^ or 
New Brunswick as lie bordering on such Gulf. (s. 19.) 

No ship is absolutely required to be registered. 
Without registration, however, she is not entitled to 
the privileges of a British ship. (s. 19.) 

In order to obtain registry, the name of the ship 
(s. 34), which must not be afterwards changed, and the 
port to which she belongs, must be painted on her 
stem on a dark ground in white or yellow letters not 
less than four inches long; and a declaration (s. 88) 
must be made and subscribed by every owner, setting 
forth the name, port, and description of the ship, the 
name and residence of the owner, with the facts neces- 
sary to prove him a subject of her Majesty, qualified to 
own a share in a British ship, together with what may 
be briefly designated as a description and history of 
the ship. (s. 38.) 

The above requisites being complied with, the ship 
is registered, and a certificate of registry delivered to 
the applicant. Upon the back of this certificate any 
change in the master of the vessel is required to be 
endorsed and signed by the proper officer. (See s- 46.) 
Alterations in the ship — depending upon their charac- 
ter and extent — ^may necessitate registration de novo. 

A British ship ceases to be considered as such, and 
her certificate of registry must be. delivered up, if she is 
actually or constructively lost, taken by the enemy, 
burnt or broken up, or if she becomes the property of 
persons not entitled to be registered, (s. 53.) 

The privileges. — The right to assume the national flag 
and character, and the protection those aflbrd, are the 
only, but by no means insignificant, privileges which 
attach to a British ship. 
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The unwarranted assumption of these privileges in 
spme instances entails forfeiture ; e.g,^ the use of the 
British flag and the assumption of the national charac- 
ter on board a ship owned wholly or in part by persons 
not fentitled by law to own British ships, in which case 
certain of her Majesty's officers are empowered to seize 
and bring the vessel for adjudication before a Court of 
Admiralty, when it will be condemned, unless excused 
on the ground of its conduct being adopted as a means 
of escaping capture by an enemy or foreign ship of war 
under a belligerent right, (s. 103.) 

So, if any unqualified person — except in the case 
of interest transmitted otherwise than by transfer- 
acquires as owner any interest, whether legal or bene- 
ficial, in a ship using the British fiag, and assuming 
the British character, such interest becomes forfeited, 
and the vessel liable to seizure, (s. 103.) 

Title, how acquired. — Original title to a ship is neces- 
sarily acquirable in but one way, viz., by building it. 
A ship is a chattel personal. Derivative title may be 
acquired either by — (1) Capture, followed by condemna- 
tion ji (2) Purchase; (3) By the operation of the bank- 
rupt laws ; (4) Abandonment to the insurers j^ (5) As 
a marital right, consequent upon marriage; (6) By 
being taken in execution under a judgment; or (7) 

^ This mode of acqaisition is ranked by Mr. Smith as original ; for, 
as he says, ' Although such capture and condemnation suppose a pre- 
existing right in some one to the yessel captured, yet this is enume- 
rated as a mode whereby property in it may be originally acquired, 
because we are, as must be recollected, treating only of British ship- 
ping ; and its right to be registered, and consequently to be called Bri- 
tish, does not accrue till sentence of condemnation/ He, however, 
adds in a note, ' This rather had reference to the old state of the law, 
which did not allow foreign-built ships ever to be registered except in 
case of condemnation.' {Mercantile Late, p. 180.) 

^ See * Marine Insurance,' * Abandonment,' ante, 228. 
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By devolution from the prior testate or intestate 
owner. Our attention may be confined to acquisition 
by capture 'plus condemnation^ and purchase ; the latter 
calling for some remarks upon the authority to sell. 

Acquisition hy Capture and Condemnation. — In ad- 
dition to what has been said upon this subject in the 
Institutes of English Public Law,^ we may add, in the 
words of Mr. Smith, that ' Eespecting the Court in 
which the sentence of condemnation is passed, there is 
the following rule — viz., That a legal sentence of con- 
demnation cannot, according to the law of nations — 
which regulates all cases of prize — ^be passed by the 
Consul or Minister of the belligerent power, in the 
country of a neutral power, to which the prize has been 
taken. But states in alliance with the captors, and at 
war with the country to which the prize belongs, are 
considered as forming one community with the cap- 
tors; and a prize carried into such a state may be 
condemned, either there by a Consul belonging to the 
nation of the captors, or in the country of the captors.'* 

Sale and Purchase of Ships. — 'The Master,' said 
Baron Parke,' ' has not merely those powers that are 
necessary for the navigation of the ship, and the con- 
duct of the adventure to a safe termination, but also 
a power, when such termination becomes hopeless^ 
and no prospect remains of bringing the vessel home, 
to do the best for all concerned, and therefore to dis- 
pose of her for their benefit.' But there must be the 
clearest proof of necessity ; it must be shown, not only 
that the vessel was in want of repairs, but likewise that 

* See p. 317 et seq, 

3 Mercantile Law, p. 180, where see authorities. 

8 Himter v, Parker, 7 M. & W. 342. 
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it was impossible to procure the money for that pur- 
pose.A 

The property in every British ship is considered in 
law as divided into 64 equal parts or shares. No 
person can be registered as owner of any fractional 
part of a share; but any number pf persons^ not exceed- 
ing five, may be registered as joint-owners of a share 
or shares, who, being considered as one person, cannot 
dispose in severalty of their individual interest. Not 
more than thirty-two individuals can be registered at 
the same time as owners of any one ship (s. 37). These 
rules do not afiect the equitable or beneficial title of 
any number of persons, or any company represented 
by, or claiming through, any registered owner or own- 
ers. No notice, however, of any trust can be entered 
on the register, or received by the registrar.* 

Every transfer of a registered ship to a person 
qualified to be the owner of a British ship, must be by 
hill of sale under seal, drawn, executed, and attested 
in the prescribed form.^ The transferee, in order to 
be registered, must make the declaration prescribed.^ 

Fart-owner^ s rights. — If the several owners have not 

themselves precluded all dispute by agreeing in the 

choice of a ship's husband, or managing owner, and 

del^ating the care of their interests to him, the Court 

of Admiralty^ will interfere, by arresting the ship, and 

preventing the majority of owners from sending her 

abroad against the will of the minority, without first 

entering into a stipulation, in a sum equal in value to 

the shares of the dissentients, either to bring back the 

1 Olie Fanny and EInura, Edw. Adm. Eep. 118. 
^ Sees. 43, 65 ; and see 25 & 26 Yic. c. 63, s. 3 ; also authorities 
cnxoted by Mr. Smith, p. 183. * Sec. 55, and Sched. E. 

^ Sec. 56, Scheds. P., G. « See 24 & 25 Vic. c. 10. 
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ship^ or pay the yalae of iheir shares. On giving this 
secoritj^ they are permitted to send the ship to sea. 
If the minority ar^ in possession of the ship^ the 
majority may take it out of their hands by a warrant 
of the Conrfc. But the dissentient owners bear no part 
of the expense^ and are entitled to no part of the pro- 
fits of the voyage to which they have disagreed. When 
the owners are equally divided in opinion^ either half 
may apply to the Court to interfere in the manner 
above stated.^ 

Where the ship is under the* management of the 
master^ and the owners divide the profits, the master 
is^ with respect to her concerns, primd fobde agent for 
them all. Go-owners of a ship are, however, not part^ 
ners. Any one may transfer his share without the 
consent of the other. Nor can the share of one be 
confiscated for the acts of another done without his 
privity. The admission of one does not bind the other. 

Mortgage of Ships. — ^A mortgage of a British ship, 
or any share in her, must be in a specified form, under 
seal and aMested, which, as in the case of a transfer, 
states the number and date of the registry, and the 
other particulars of the ship.^ The effect of the mort- 
gage is to give the mortgagee, as against the mort- 
gagor, the right to the immediate possession of the 
ship, and thereupon to her earnings, whensoever they 
accrue. If, therefore, the mortgagee takes possession 
of the ship, or does an act equivalent to it, as he may 
during a voyage, he is entitled to receive the fineight 
earned in that voyage.' 

The mortgagee is preferred to the assignees of the 

1 Mercantile Law, p. 190. • Sec. 66, Sclxed. 1. 

3 See cases. Smith, pp. 187, 188. 
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mortgagor, in case of bankruptcy, and is protected 
from having the mortgaged property considered as in 
the bankrupt's order and disposition.^ 

See 80 & 31 Vic. c. 124, entitled 'An Act to amend 
the Merchant Shipping Act, 1854'; 30 Vic. c. 15, 
entitled ' An Act for the abolition of certain Exemp- 
tions from Local Dues on Shipping, and on goods car- 
ried in Ships'; 33 & 34 Vic. c. 95, entitled 'An Act to 
authorise the carriage of Naval and Military Stores in 
Passenger Ships ' ; 33 & 34 Vic. c. 50, entitled ' An 
Act to amend the Shipping Dues' Exemption Act, 
1867'; 34 & 35 Vic. c. 101, entitled 'An Act to amend 
the law respecting the proving and sale of Chain Cables 
and Anchors' ; 35 & 36 Vic. c. 30, entitled ' An Act 
to suspend the compulsory operation of the Chain 
Cables and Anchors Act, 1871'; 34 & 35 Vic. c. 110, 
entitled 'An Act to amend the Merchant Shipping 
Acts' ; 35 & 36 Vic. c. 73, entitled 'An Act to amend 
the Merchant Shipping Acts, and the Passenger 
Acts' ; 36 & 37 Vic. c. 85, entitled 'An Act to amend 
the Merchant Shipping Acts; 37 & 38 Vic. c. 51, 
entitled 'An Act to amend the laws respecting the 
proving and sale of Chain Cables and Anchors' ; 37 & 
38 Vic. c. 52, entitled ' An Act to make regulations 
for preventing Collisions in the Sea Channels leading to 
the River Mersey.' 

1 Bottomry is a species of mortgage or hypothecation of a ship, by 
-which her keel or bottom is pledged {partem pro toto) as a security for 
the repayment of a sum of money. If the ship be totally lost, the 
lender loses his money, but if she returns safely, he recovers his prin- 
cipal, together with the interest agreed upon. Such bonds are allowed 
as yaJid in all trading nations, for the benefit of commerce, apd as a 
j^retium pericuH for the extraordinary hazard run. 

I^poin>ENTiA occurs when the money is borrowed, not upon the 
-vessel, as in bottomry, but upon the goods and merchandise contained 
in it, which must necessarily be sold or exchanged in the course of the 
-voyage, in which case the borrower personally is bound to answer the 
eontract. — Wharton, 
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CHAPTER XIV. 

ALIENATION EX CONTEACTU QUAMFIED.— 
CONDITIONAL ESTATES IN REALTY. 

FfiOK wHat has already appeared^ it is evident that 
every estate or interest in land is both granted and held 
npon conditions. In addition* however^ to the conditions 
with which we are already familiar^ there may be others 
npon which the vesting or divesting of an estate or in- 
terest may depend ; snch conditions are either expressed 
or implied, and are either precedent or subsequent. 
They are either expressed or implied and precedent^ or 
expressed or implied and subsequent. When they are 
conditions precedent, whether expressed or implied^ the 
vesting of the estate or interest depends upon their 
having been f olfiUed or complied with. When they 
are conditions subsequent, whether expressed or im- 
plied^ the termination of the estate or interest — i.e., 
the divesting of its possession — is contingent upon 
their performance. A. may add to the term of his 
grant {e.g., ' to B. for life') the words ' on condition 
that, &c.,' or some equivalent expression; in which 
case the estate, though created, will not vest — ix., will 
not become B.^s — ^till the happening of the event or the 
performance of the condition mentioned, called the con- 
dition precedent. Again, he may grant the estate ' to 
B. till, e.g., the return of X. from Paris. In which 
3ase the estate is, equally with the other, conditional ; 
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but as the condition^ in this instanoe, is not to vest but to 
determine the estate^ it is called a condition subseqtient. 
As for conditions precedent^ it is unnecessary to do 
more than refer the reader to what has already been 
said concemiug them elsewhere.^ As most important 
and well-known examples of conditions subsequent^ we 
may specify mortgagee^ {statiUes merchant, and staple, 
now obsolete,) and estates. by elegit. 

Voiirtgaga.' — Pledges of land are of three kinds^ ; 
viz., Moriuum vadium, Vivum vadium, and Welch m^rt" 

' See Index, ' Omditioiui Precedent.' 

<< A mortgage,' says Mr. Coote, 'may be defined to be a debt hy 
tptriaUy, seoui^ by a pledge of lands f of which the legal ownership iB 
?wted in the creditor, bat of which, in eqnity, the debtor and those 
filaiming under him remain the actual owners, until debarred by judi- 
aial sentence, by legi^tive enactment, or their own laches.' (Coote'e 
Law ofMcrtgagey p. 1.) 

* In the case oipawn — 1.«., ^<d pledge of personalty — the possession of, 
bat not the property in, the thing pawned is passed by the pawnor to 
tiie pawnee ; whereas, in the case of mortgage^i^., the pledge of realty, 
--^tbe property passes, subject to revesting, but not the possession, and 
consequently not the fruits, till obtained on condition broken. Hence, 
I shoiQd assume that the term mortgage, mortuum vadium {dead pledge) — 
even without the support of the assumption derived from the jfoct that 
the term vivum vadium is actually employed to express a pledge which 
gives to the pledgee the fruits as well as the naked property — ^mdicated 
the pledge of a fruit bearing subject without ^e right to such fruits. 
See and compare Vivum vadium and so-called Wekh mortgages, Mr. 
Ooote says, ' A considerable obstacle to mortgages arose and long con- 
tinued £rom the |vrejudice of the times; for,inazialogy to the Jewiahlaw 
Ukut. zxiii.^ wmch forbade profit to be made on the loan of money from 
^ew to Jew, out not so on a loan from a Jewto a stranger, it was heXdto be 
usury for Christians to lend money at interest (3 Inst. 88) ; and (in case 
on death after inquest, it was found that a man had died an usurer), 
the offence was punishable by forfeiture of his lands, goods, and chattels. 
It was not until the 37 Hen. YIII. c. 9, that loans of money at interest 
were declared legal. By this Act the interest could not exceed £10 
per oent. The consequence was, that the Jews became the great 
money-lenders of Europe ; and, in compliance with the sub6iatin|; pre- 
judice, the Common Law of England held that, if lands were enfeofied 
to the creditor, and tiie rents and profits were, ad interim, received by 
him, and not applied in reduction of the principal of his debt, it was a 
species of lunuy wludi, altiiough not prohibited by the king's court, was 
punishable by the forfeiture of the lands and chattels of the creditor, if he 
died possessed of the pledge ; and this, according to Glanville (died 1190) 
(De Leg. lib. 10, cc. 6, 8) was the original meaning of the term mortuum 
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gage. The first, Mortuum vadium, being that in 
general nse, is that which is understood by the term 
mortgage. Suppose, then^ an agreement to be entered 
into between A.^ who has the fee simple in X.^ and B.^ 
who has agreed to lend him £500 npon the security of 
his lands, in these words : — 

' Now this Indentnre witnesseth, that in pnrsuaiice of the said 
' agreement, and in consideration of the sum of £500 now paid to 
' the said A. by the said B., the receipt whereof the said A doth 
* hereby acknowledge, . . . the said A doth hereby grant nnto 

vaaium, or mortgeige, and not the meaning sabeequently attached to 
the word by Littleton and others.' {CooU, p. 3.) Aocording to lit- 
tleton, it is called mortgage or mortuum vadium, * for that it standeUi in 
doubt whether the feoffor — mortgagor — can pay at the day limited such 
smn or not : and it he doth not pay, then the land which he puts in 
pledge npon condition for the payment of the money, is gone frran him 
for ever, and is detid to him npon condition, &c. ; and if he doth pay the 
money, then the pledge is det^ as to the tenant,' &c. {Littleton j s. 332.) 

Vivum vadium, or living pledge, of but rare occiuTence, is when 
one {e,g., A.) borrows a sum {e.g., £600) of B., granting him as secu- 
lity an estate {e.g, of £50 })er annum) to hold till the rents and profits 
shall repay the sum borrowed. The pledge, the land, is said to be 
living, because, so soon as the sum borrowed is repaid, which of neces* 
sity must at some time take place — ^and in the case of our example, 
there being no interest, in ten years — ^the estate reverts unfettered to 
the borrower. {See Stephen* a Qom, i. 304.) 

Welch mortgage is the conveyance of an estate, upon conditi<m 
that the rents and profits thereof shall, subject to account in Chancery, 
be taken in satisfaction of the interest payable upon the sum boirowed, 
and that the borrower shall be at liberty, at any time, to redeem his 
estate by repayment of the principal. It differs firom Yivum vadium 
in that the profits do not go in reduction of the debt. ' This,' says 
ISr. Burton, ' is evidently no other than a purehaae with a right of re* 
purchase reserved; by which no debt is created on the one side, and 
therefore the responsibility of a depositary is not incurred on the 
other. A more usual kind of Welch mortgage is where the convey- 
ance is made subject to a condition for defeating the estate, as soon as 
the principal and interest shall be satisfied out of the rents and profits 
of the land ; this has been compared to a tenancy by elegit ; but it seems 
to differ no otherwise from the ordinary case of a mortgagee in possession 
than, as the land is the only security for the debt, and the mortgagor 
has no right to redeem by tender of the money before the period of 
saiasfaction, measured by the g^nTinftl value of the land, has expired. 
{Burton, 459.^ As this estate cannot become forfeited at law by breach 
of the condition, there cannot be a foreclosure. (Howell v. Price, Prec. 
CTianc, 423.) 
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the said B., his heirs and assigns. All, &c, (X), To have 
and to hold the hereditaments and premises hereby granted 
or expressed so to be, nnto and to the nse of the said B., his 
heirs and assigns, for ever, subject to the proviso for redemp- 
tion hereinafter contained : Provided always, and it is hereby 
agreed and declared, that if the said A., his heirs, ezecntors, 
administrators, or assigns, shall on the Ist day of Maroh next 
pay to the said B., his executors, administrators or assigns, 
the sum of £500, with interest for the same after the rate of 
£5 per cent, per annum, computed from the date of these pre- 
sents, then and in such case the said B., his heirs or assigns, 
shall upon the request and at the cost of the said A., his 
heirs or assigns, reconvey the hereditaments and premises 
hereby granted, or expressed so to be, unto and to the use 
of the said A., his heirs and assigns, or as he or they shall 
direct ; and in the meantime, and until the said 1st day of 
March next, the said A., his heirs and assigns, shall remain 
in the possession or receipt of the rents and profits of the 
said hereditaments and premises, &c/^ 

We have to inquire the eflfect of this agreement, callecl 
a mortgage ; and, as it is regarded in a diflFerent light 
by OUT Courts of Oommon Law from that in which it is 
regarded by our Courts of Equity, to ascertain the con» 
stmction put upon it by each. 

Common Law Construction. — Though called a mort- 
gage or dead pledge^ whatever may be the real origin 
and meaning of the expression,^ our Courts of Common 
Law look to what the parties to the agreement have 
said, and not to what they may have intended. They 
therefore hold that, when the agreement says that the 
property in the. land passed when it is said to have 
passed — i. e., at the date of the agreement — that it did 

1 Here follow other covenants ; e.g., by mortgagor to pay principal 
and interest ; for right to convey ; for quiet enjoyment (which operates 
as a re-demise — ^WUkinson v. Hall, 3 Bing. N. C. 508) ; power of sale 
(which see post, p. 469), &c. See Frideanx's * Precedents in Convey* 
andng,' Vol. i. p. 440. * See p. 449, n. 3.^ 



452 ALIINATION EX ^CONTRACTU QUALIFIED. 

80^ and that it is to be reconveyed upon one condition 
bnly — viz., on condition of the repayment of the money 
advanced, upon the day fixed foi* such repayment. 

They further hold, it being expressly stipulated 
that the right to possession shall be contingent upon 
failure of payment on the day mentioned, that snch 
failure gives to the mortgagee that right. In other 
words, our Courts of Common Law assume that the 
parties were capable of contracting, and that they 
knew and meant what they said. They therefore put 
the only construction that can be put upon the agree- 
ment with such assumptions^ The fundamental maxim 
as to the right to contract being Modus et eonventio 
vmcunt legem} 

Equity Construction. — About the time of James I. 
(1603 — 1625) some learned Judge, certainly not Lord 
Coke, possibly thinking the particular instance before 
liim what some people would call a hard case, and 
doubtless anxious to satisfy his own pet notions of 
justice, which we may assume to have been largely 
flavoured with a due horror of usury, happened to 
stumble on the fact, that somewhere the money that 

1 Nor does it appear that the wisdom of such coxustmction was ever 
questioned till about the reign of James I. (1603 — 1625). We haye 
no report or note of the first case upon the point. We have, however, 
evidence of the fact, that late in the reign of Elizabeth (1668 — 1603), 
the Common Law doctrine was in full force, and we know that the 
Chancery doctrine was treated as established by the Court^f Chanceiy, 
in the first year of Car. I. (1626—1649. See Etnmuel CoUege v, JBwuu, 
1 £ep. in Chancery j 10.) In 1611, King James created the Order of 
Baronets, which dignity he sold to all who were willing to buy it. 
The price was £1095. In six years he sold about a hun£ed patents, 
and pocketed the £109,600 or thereabouts. Possibly, mortgage was 
pretly freely resorted to in order to raise the necessary £1096, which, 
in those days, was a good round sum, and not likely to be met with 
on loan, except amongst the merchants. I offer this merely as a sug- 
gestion. It IS a fact that baronetcies and equity of redemptum date 
nom the same reign. It is also a fact that no reign produoed mofe 
corrupt judges. 
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passed was spoken of as being a loan ; when he rea- 
soned^ — at least, so one would suppose— somewhat after 
the following fashion^ 'Once a priest^ a priest for 
ever,' — well, then, • Once a loan, a loan for ever/ In 
vain might the counsel for the mortgagee argue, that it 
is the undoubted privilege of the citizen to enter into 
what contracts he thinks fit, they not being nmlawf nl ; 
that this particular kind of contract was of such 
ancient date that its origin could not be traced ; that 
it could not be contended there had been any fraud on 
the part of the mortgagee, or that the mortgagor was 
a lunatic, or an infant; that the mortgagee did not 
know his rights, or was prevented from repaying the 
principal on the day he himself had stipulated ; that 
it would be gross injustice to the mortgagee to de- 
prive him both of his capital and of his land; that 
in good faith he had entered into the agreement, rely- 
ing upon its being held sacred, and upon his having 
either the one or the other at the date agreed upon ; 
and that the result of depriving him of both, was 
practically to ruin him. His Lordship had read the 
'Little Thief,' ^ and having hatched his grand idea, 
' Once a loan, a loan for ever,' was resolved to teach 
the world how to undo 'Algrip6.' He therefore 
solemnly decided that the agreement did not mean 
what it said, and that the mortgagor should not forfeit 
his land, though he had broken his agreement by not 
repaying the money at the stipulated time. 'It is 
true,' we can imagine him saying, ' that Courts of Law 

1 See the arguments in Bates' and Hampden's Gases, Inst. P. L. 
pp. 162, 166. 

2 Alathe. — *Thou hast undone a faithful gentleman, by taking for- 
feit of his land.' 

Algripe, — ' I do confess. I will henceforth practise repentance. I 
^vrUl restore all mortgages, foreswear abominable usury.' 
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hold that, by not repaying at the date fixed, the mort- 
gagor has, in fact, sold his land for the £600, and 
therefore the property is in the mortgagee, and con- 
sequently all the proprietary rights, which I cannot 
debar the mortgagee from exercising; but, as this 
Court acts in personam, I will compel you to re-con- 
vey the property to the mortgagor the moment he is 
in a position, and thinks fit, to repay you principal, in- 
terest, and, we may say, costs. This right that I give 
to hii]Q, I call his equity of redevnption, and to this 
right he shall continue entitled till I think fit to fore- 
close it. In the meantime, let the mortgagee go, and 
be content with his interest.' This doctrine, which I 
have ventured in this manner to lay before the reader, 
it need hardly be said, was strenuously opposed by the 
Common Law Judges. Once enunciated, however, itwas 
warmly cherished by the then Court of Chancery, and 
by that Court and its admirers has been spoken of in 
the most flattering terms. It is true that — ^as every- 
body now knows, or is supposed to know, that a mort- 
gage deed does not mean what it says — ^no one is now 
likely to sufier hardship in the name of equity. It is 
no less true that, notwithstanding all that has been said 
in favour of this interference with the right of con- 
tra^ct, that Equity Judges of succeeding ages have felt 
themselves bound to restrain, as far as has been in 
their power, mischief they could not uproot, for it is 
now a rule that Judges are bound by precedent. No 
further observation on the unsoundness of the theory, 
^Once a mortgage, a mortgage for ever,' is needed, 
than to say that it has been held by the Court of 
Chancery, that a default in payment of a half-year's 
interest on the appointed day, is a sufficient breach of 
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condition to entitle the mortgagee to foreclose.^ Hav- 
ing thus, attempted to show how it came to pass that 
a mortgage means one thing at Common Law, and 
another in Equity, and to explain what is intended by 
the terms equity of redemption, and right to foreclose, 
it will be convenient to dispose of these two subjects 
before considering the rights of the mortgagor and 
mortgagee, irrespective of them. 

Equity of Redemption. — The rule being ^Once a 
mortgage, always a mortgage,' the only thing neces- 
sary to establish the right to redeem, is to satisfy the 
Court that the transaction was, in fact, a mortgage — i, e., 
a. pledge, and not a sale? — for if the land was, in fact, 
conveyed by way of collateral security for the repay m>ent 
of money lent, whatever clause or covenant there may 
be in the conveyance, the Court will hold the trans- 
action to be a mortgage, and, being a mortgage, de- 
clares it impossible to make it not redeemable? Nor 
will the Court permit the parties to restrict the right 
of redemption to a given or limited term.* Accord- 
ingly, Equity will admit even parol evidence to show 
that the conveyance was intended by way of security 
only.^ 

^ See Goote, 497, and Stanhope v. Manners, 2 Eden, 197 ; Gladwyn 
9, Hitchman, 2 Vem. 135 ; Taylor v. Waters, 1 Myl. & Or. 266. But 
see * Foreclosure,' p. 456. 

^ In ^e case of Barrell f . Sabini (1 Vem, 268), the Lord Keeper said 
he was satisfied it was not originally a mortgage, but an absolute 
purchase ; and he thought, where there was a clause or proviso for 
repurchase^ the time liimted ought to be precisely observed. An im- 
portant consequence results from the distinction between a mortgage, 
and a purchase with a proviso for repurchase — ^viz., that in the latter 
case, if the party to whom the conveyance is first made dies seised, 
after which the option is declared by the other party to take the 
estate, the purchase-money may belong to the heir, ^md not to the 
executor, as would be the case had it been a mortgage. {See Cases, 
Coote, p. 21.) 3 See 5 Bac. Ab. Moi^g^e, B. 

* Newcomb v. Bonham, 1 Vem. 7. 

^ Sir G. MaxweU v. Lady Montacute, Free. Chanc. 526. 
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The equity of redemption is held by the Court of 
Chancery to be not a mere right to a Bill in Equity^ but 
to be an estate in the land; and as such is^ of course^ 
subject to all the limitations to which other equitable 
estates are liable. It may itself become the subject of 
mortgage. Its devolution is the same as the land 
itself. It is an equitahle asset. The person entitled 
to it is regarded as the real owner of the land^ the 
mortgagee being virtually considered his trustee, the 
mortgage persmal assets.^ The equity of redemption, 
as in the case of a mere trust, is not binding on a bond 
fide purchaser, without notice, for valuable considera- 
tion. ' There is not, however, any trusty in the fullest 
sense of the word, subsisting between a mortgagor and 
the mortgagee, until payment or tender of the money ; 
except that the mortgagee, if in possession or in re- 
ceipt of the rents, is accountable for all his surplus 
profits.'^ 

FovedoBure. — ^Equity>' says Mr. Coote,^ 'having 
determined that the mortgaged debt shall be con- 
sidered the principal, and the land a pledge^ — ^and, as a 
consequence, that the mortgagor, notwithstanding his 
breach of condition and the consequent forfeiture at law 
of his estate, shall be relievable in equity, on payment 
of principal, interest, and costs; and the mortgagee 
in possession accountable for the rents and profits, — ^it 
became, on the other hand, just that the mortgagee 
should not be subject to a perpetual account, nor con- 
verted into a perpetual bailiff; but that, after a fair and 
reasonable time given to the mortgagor to discharge the 
debt, he should lose his equity, or, in other words, be 

1 Gasbome v. Scazfe, 1 Atk. 602. < Burton, 449. 

' Mortgage, p. 492. 



COKDmONAL S8TATBS IN REALTY. 457 

foreclosed his right of redemption .... The forbearance 
of equity on behalf of the mortgagor seems to be carried 
to its ntmost limits^ even so far as, in some instances^ 
ix) work a serious detriment to the mortgagee.'^ 

The usual course pursued on foreclosure is, for the 
mortgagee to file his Bill, praying that an account may 
be taken of principal and interest, and that the de- 
fendant may be decreed to pay the same with costs by 
a short day, to be appointed by the Court, and in de- 
fault thereof he may be foreclosed his equity of redemp- 
tion. On the answer coming in, the matter is referred 
to one of the Masters, to take the account, and a de- 
cree is made for payment of principal, interest, and 
costs, within m? calendar months after the Master's 
report of what is due on that account, or, in default, the 
mortgagor shall stand foreclosed. After the amount 
has been taken, the Master makes his report, and 
appoints a day for payment ; the report is confirmed, 
•and, on default made, the mortgagee may obtain an ab- 
solute order for foreclosing. The order is afterwards 
signed and enrolled, and the foreclosure is complete.^ 
The term for payment may — ^the circumstances war- 

1 By 3 & 4 Will. IV. c. 27, 8. 28, it is enacted that, Where the 
mortgagee has ohtained possession, the mortgagor shall not bring a 
suit to redeem, hut withm twenty years next aiter the time of obtain- 
ing possession, or next after the last acknowledgment of the mort- 
gagee's title or ri ght of redemption, given to him or hi^ agent in writing, 
signed by the mortgagee. And where there are more than one mort- 
gagor, an acknowledgment given to one shall be as effectual as if given 
to all ; but where there are more than one mortgagee, the acknowledg- 
ment shall be effectual only against the party or parties signing it, and 
those claiming under or after him or them ; and if such party or parties 
be entitled to a divided part of the land^ but not to any ascertained 
part of the mortgage money, the mortgagor may redeem such divided 
part on payment, with int^i^t, of a proportionate part of the mort^ 
^;age money. After January 1, 1879, the mortgagor will be barred 
-m twelve jean. See 37 & 38 Vic. c. 67, s. 7, Appendix 0. 
3 Ck>ote, p. 492. 
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ranting it — be renewed on application to the Court, 
even after the decree is signed and enroUed.i 

If the heir of the mortgagor is an infant^ 9i foreclosure 
or sale, in the alternative, should be prayed.^ And thi& 
appears the safer course, also, whenever the security 
is defective or deficient.^ The general rule is, that all 
persons having an interest in the equity of redemption 
must be made parties to a bill of foreclosure. 

The Court, in barring the equity of redemption^ doea 
nothing more ; it leaves the mortgagee to enforce at 
law his legal rights.^ The mortgagee, there being na 
special circumstances, may at the same time proceed 
on all his remedies at law and in equity — i. e,, bring his 
ejectment, file his bill of foreclosure, and proceed on 
his bond and other collateral securities.^ It does not,, 
however, follow that it is always prudent to do so. So 
anxious is Equity to afibrd every reasonable relief to 
the mortgagor, that even after a decree of foreclosure 
has been signed and enrolled, and the mortgagee has- 
been in possession for many years, nevertheless the 
Court will, under special circumstances, open the de- 
cree. In the case of Burgh v. Langton,^ the foreclosure 
was opened after 16 years. In Cocker v. Bevis,7 and 
other cases, the Court granted the relief, on fresh evi- 
dence adduced on the mortgagor's behalf. An unfair 
conduct on the part of the mortgagee in obtaining the 
decree, will of itself open the decree.® No general 
rule can be laid down as to the grounds on which the 
Court will open a decree. 

1 "Wakerell v. DeKght, 9 Ves. 36 ; see 17 Ves. 417. 

2 See Booth v. Rich, 1 Vem. 295 ; and Coote, p. 493. 

3 Fonblanque, Treat, on Eq. ii. 278, note. * Anon. 2 CSh. Oa. 244^ 
« Bumell V, Martin, Dougl. 417. « 15 Vin. Abr. 476. 

7 1 Ch. Ca. 61. ^ Burgh V. Langton, supra. 
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' The Legal Bights of Mortgagor and Mortgagee.— 

Subject to what has been said concerning the mortga- 
gor's equity of redemption, and the mortgagee's right 
to a foreclosure; the relation of mortgagor and mort- 
gagee is that determined by the mortgage-deed, in 
which it is now usual to insert a power of sale,^ thus : 

* And it is hereby agreed and declared, that it shall be lawful 

* for the said B., his executors, administrators, or assigns, at 

* any time or times, without any further consent on the part of 
' the said A., his heirs or assigns, to sell the hereditaments 

* and premises hereby granted or expressed so to be, or any part 

' * Doubts,* says Mr. Coote, * were formerly entertained of the vaH- 
dity of an exercise of these powers of sale, without the conciirrenoe of 
the mortgagor, or the sanction of a. Court of Equity ; but they were 
groundless. A sHght consideration will show they are not within any of 
the mischiefe intended to be guarded against by the Courts of Equity, 
for they give nothing to the creditor beyond his principat, interest, and 
costs ; they bestow on him no collateral or ulterior advantage, and they 
only enable him with promptitude to obtain payment of his mortgage 
debt.' {Coote, Mort. p. 124.) It is a matter of no small regret, that the 
learned judge who devised equity of redemption and foreclosure, and who, 
by meddling with the right of contract, has involved landowners and 
capitalists in the expenditure of millions in needless litigation, did not 
think of this simple mode of relieving his conscience, and doing speedy 
justice to both parties ; or that, when the right to insert a power of 
sale in a mortgage deed was recognised, the le^slature should not have 
at once declared such power inserted in every mortgage-deed, and the 
doctrine of equity of redemption abolished. The one at least has been 
done, though not the other; for, by the 23 & 24 Vice. 146, a power of sale, 
a power to insure against fire, and a power to require the appointment 
of a receiver of the rents, or in defatilt to appoint any person as such 
.receiver, have been rendered incident to every mortgage or charge by 
deed, affecting any hereditaments of any tenure. These powers, how- 
ever, do not arise until after the expiration of one year £rom the time 
when the principal money shall have become payable according to 
the terms of the deed, or after any interest on such principal money 
shall have been in arrear for six months, or after any omission to pay 
any premium on any insurance which by the terms of the deed ought 
to be paid by the person entitled to the property subject to the charge, 
(a. 11.) No sale is to be made until after six months' notice in writing, 
(s. 13.) None of these powers are to be exercisable if it is declared in 
the mortgage-deed that they shall not take effect ; and where there is 
no such declaration, then, if any variations or limitations of any of the 
powers are contained in the deed, such powers shall be exercisable 
only subject to such variations or limitations, (s. 32.) 
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or parts thereof, either together or in lots, and either by pub- 
lic auction or by private contract, and either with or without 
special conditions or stipulations relative to title or other- 
wise, with power to buy in the said premises or any part 
thereof at any sale by auction, or to rescind any contract 
for the sale thereof, and to resell the same from time to time, 
without being answerable for any loss or diminution in price, 
and vdth power also to execute assurances, give effectual 
receipts for the purchase-money, and do aU other acts and 
things for completing the sale, which the said B., his execu- 
tors, administrators, or assigns shall think proper ; and it is 
hereby agreed and declared that the said B., his executors, 
administrators, or assigns, shall, with and out of the moneys 
to arise from such sale as aforesaid, in the first place pay and 
retain the costs and expenses attending such sale or other- 
wise incurred in relation to this security, and in the next 
place pay and satisfy the moneys which shall then be owing 
upon the security of these presents, and shall pay the sur- 
plus, if any, to the said A., his heirs and assigns. Provided 
always, &c.'' 

The legal estate in the land is in the mortgagee^ his 
estate being conditioned to be determined on the date 
specified for repayment of the money advanced. But 
though the legal estate is in him^ he has not the pos- 
session ; nor is he entitled to possession^ except in the 
case of condition broken. The rights of the parties 
have^ tiierefore^ to be considered with respect to two 
different periods; viz., — (1) The period between the 
date ef the mortgage and the day fixed for repayment 
of the money advanced ; and (2) The period subsequent 
to the date fixed for the repayment. The first we 
will call the mortgagee's conditio7ial estate, the second 

1 Here foUows a covenant not to exercise the foregoing power of 
sale, exc^t in case of default in payment afternotioe, or of interest 
being in arrear. 
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his absohiie estate, bearing in mind its liability to 
redemption. When this liability is gone hj foreclosure, 
his estate is ahsolute both (xt law cmd in equity ; sub- 
ject, however, as already explained, to the possibility 
of the foreclosure being re-opened. 

Strictly, therefore, there are three periods in the his- 
tory of a mortgage. We will here confine ourselves to 
the first two, the last having already received its full 
share of consideration. 

Before condition broken, — Though the mortgagor is 
in possession, as the legal estate is out of him, he cannot 
create any legal estate or interest in the premises ; e.g., 
he cannot make a valid lease for a term of years.^ On 
the other hand the mortgagee, though having the legal 
estate, is equally incapable of creating any estate in the 
premises, for he is not in possession. The concurrence 
of the two is, therefore, requisite. What the actual 
estate of the mortgagee in possession is, has given rise 
to no small discussion.^ 

Upon condition broken. — Upon condition broken, the 
mortgagee, by virtue of his mortgage, becomes not 
merely the legal owner, but entitled to possession, or if 
the land is in lease, to the receipt of the rents. He 
may evict the mortgagor without notice or demand of 
possession,^ and retain the emblements, for the produce 
of the land is part of his security. If the mortgagor has, 
subsequent to the date of the mortgage, leased without 
his concurrence, he may equally evict the lessee ; and, 
in addition to the emblements, has his action for all 
mesne profits not actually paid over to the mortgagor; 

1 See Doe d. Bariiey v. Adama, 2 Cxo. & Jery. 236. 
' See long note in Watkins, pp. 18—16. 
3 Doe V. Giles, 6 Bing. 421. 



462 AUBHAHOV KX CX)1ITBACTIJ QUALIFIED. 

for, from the date of condition broken, the land and its 
fimitB are his, subject to account in Chancery. 

Foriher Kontgages. — ^One of the results of the doc- 
trine of the equity of redemption has doubtless been the 
firequent giving to themortgageeof a more ample securiiy 
for the money adyanced tlum would have been the case 
had the Common Law doctrine, of forfeiture on condition 
broken, remained in its integriiy. It not unfrequently 
happens that the owner of land, having in the first 
instance borrowed, on mortgage of his land, a sum insig- 
nificant in comparison with its actual value, finds that 
sum inadequate to his pecuniary wants. In such cases, 
he sometimes obtains a second,^ a third, or more ad- 
vances upon the same security by way of further mort^ 
gage,' to the original or another or other mortgagees. 
In this way, indeed, he may and sometimes does obtain^ 
in all, a sum equal or superior to the full yalue of his 
property. In which case, should he elect to abandon, 
so to speak, the pledge to those who have a lien upon 
it, leaving them to satisfy their claims as best they can 
out of the spoil, we have to enquire the rights of the 
respective claimants. 

Ticking. — ^It is a maxim, that ^He who is first in 
point of time, is stronger in point of right,' — Qui priori ' 

est tempore, potior est jure. The first mortgagee is there- 
fore entitled to be first served. Suppose A., the first 
mortgagee, to have advanced £500; B. subsequently 
£500 ; C. subsequently to that, £500 ; and las%. A., 
still later, a further sum of £200 ; and suppose the full J 

value of the mortgagor's estate to be £1,400, for which 

^ By 4 & 6 WjSL & Maiy, c. 16, s. 3, it is enacted thut a person twice 
mortgaging the same limds, without di^OYering the former mortgage 
to the second mortgagee, shall lose his equity of redemption. 
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it is soldi We want to know upon whom the loss of 
the £800 is to fall. They are maxims of equity^ that 
^ Equality is equity,' and that * Where the equities are 
equal, the law shall prevail/ We now come to the 
consideration of the doctrine of tacking, which, though 
abolished as from 7th August, 1874, by 37 & 38 
Yic. c. 78, s. 7, still exists as to prior transactions.^ 

When lands are mortgaged to several persons, each 
ignorant of the security granted to the other, the 
general rule is^ that the several mortgleiges rank as 
charges on the lands, in the order of time in which 
they were made, according to the maxim, Qui prior est 
tempore, potior est jure.^ The same rule applies when 
each is aware of the securities granted to the other. 
So, even where the first mortgage extends to further 
advances, if made by the first mortgagee after notice of 
the second mortgage, he has no priority over the latter, 
even though the second mortgagee had notice of the 
nature of the first mortgage.* Should, however, the 
first mortgagee A., as in the case instanced, advance 
a further sum on his original security, he having, at the 
time of such advance, no notice of the advances made 
by B. and C, or either of them; it is clear that, 
though they are equally innocent, A. has one advantage 
over the others — ^the legal estate is in him. Such being 
the case. Equity, acting upon the maxim that ' Where 
the equities are equal, the law shall prevail,' allows 
him — i. e., should the transactions predate 7th August, 
1874 — to add his second advance to his first, and holds 
him entitled to payment in full before B. or C. is 

1 See post, p. 464. s See Jones v. Jozies, 8 Sim. 633. 

> Kolt r. Hopkinsan, 25 Bear. 461. 

H U 
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entitled to anything. This right of A. is styled his right 
to tacky the act itself is styled tacking. 

Assignment and Tacking by Assignee. — One of the 
fundamental incidents of property is, as we have 
already seen, the right of alienation. We have seen 
that the mortgagor's equity of redemption is an estate 
no less than the mortgagee's legal estate. Such being 
the case, either may, of course, assign his interest or 
property ; and as it is a rule that the assignee stands 
in the shoes, so to speak, of the assignor, his rights 
are those of the assignor. This consequence follows. 
If C. can induce A. to assign — i. e., to transfer to him — 
his (A.'s) mortgage, he (C.) may tack his £500 to that, 
and thus acquire priority over B. ; for, if a third mort- 
gagee who has made his advance without notice of a 
second mortgage, can procure a transfer to himself of 
the first mortgage, he may tack his third mortgage to 
the first, and so postpone the intermediate incum- 
brancer.^ 

Though statute and judgment debts are charges on 
realty, a statute or judgment creditor cannot, by acquir- 
ing a prior or subsequent mortgage, tack it to his 
estate or judgment, for he did not advance his money 
on the immediate credit of the land. 

By 37 & 38 Vic. c. 78, s, 7, it is enacted that, 'After 
the commencement of this Act — i. e., after 7th August,. 
1874 — ^no priority or protection shall be given or 
allowed to any estate, right, or interest in land, hy 
reason of such estate, right, or interest being pro- 
tected by or tacked to any legal or other estate or 
interest in such land; and full effect shall be given ia 

1 Brace v. Duchess of Marlborough, 2 P. Will. 491 ; Bates ». 
Johnson, I Johnson, 304. 
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every Court to this provision^ although the person, 
claiming snch priority or protection as aforesaid shall 
claim as a pm'chaser for valuable consideration and 
without notice: Provided always^ that this section 
shall not take away from any estate^ i^ght^ title^ or 
interest^ any priority or protection which, but for this 
section, would have been given or allowed thereto as 
against any estate or interest existing before the com* 
mencement of this Act/ 

By 37 & 38 Vic. c. 78,s. 4, it is enacted, that 'The legal 
personal representative of a mortgagee of a freehold 
estate, or of a copyhold estate to which the mortgagee 
shall have been admitted, may, on payment of all sums 
secured by the mortgage, convey or surrender the 
mortgaged estate, whether the mortgage be in form 
an assurance subject to redemption, or an assurance 
upon trust/ 

See 28 & 29 Vic. c. 78, entitled ' An Act to enable 
certain Companies to issue Mortgage Debentures 
founded on Securities upon or affecting land, and to 
make provision for the Registration of such Mortgage 
Debentures and Securities/ 

Equitable Mortgages. — Mr. Josiah W. Smith^ says, 
' Besides mortgages created by a formal instrument, 
and valid at law as well as in equity, there are Equity 
ahU Mortgages, These are created either by a written 
instrument, or by a deposit of deeds, with or without 
writing.^ Any written agreement or directions, or 

^ Manual of Eqmty Jurisprudence, p. 332. 

" 'I rememl)er/ says Lord Eldon, < preyiously to Bussel v, Kussel, it 
-was very much doubted whether a mere deposit of deeds constituted 
an equitable mortgage, if there was no writing to manifest the pur- 
pose, resting altogether upon parol ; and it is quite competent to the 
man who put the deeds, into the hands of a cre<£tor, without reference 
to the debt, afterwards from favour to that creditor to say, they were 
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Other instrament in writing, whicli shows that it was 
the intention of a debtor thereby to make his land or 
other property a security for the debt^ will be equiva* 
lent in equity to an actual mortgage by deed^ or to a 
pledge. And a deposit of all or some of the material 
deeds or documents of title-^though they do not show a 
good title in the depositor^ as where they do not com-r 
prise the conveyance to him, — if made with a creditor, 
— whether with or without any written memorandnm, 
and even without a word passing — as security for an 
antecedent debt, or on a fresh loan of money, consti- 
tutes an equitable mortgage/ 

' The deposit will cover subsequent advances, if it 
clearly appears that they were made upon the faith of 
that security, or that the original deposit was continued 
with an agreement for a further advance. The mean- 
ing and object of the deposit may be explained by 
parol evidence.' An equitable mortgage will not prevail 
against a subsequent purchaser or mortgagee who had 
before the 7th of August, 1874, the legal estate, and 
no notice of such equitable mortgage. 

Elegit.— By Stat, of Westminster 2nd, 13 Bdw. I. c.l8 
(1286), it is enacted that ^ When a debt is recovered or 
acknowledged in the king's court, or damages awarded, 
the plaintiff shall have his election, either to have a 
writ of Fieri facias, or else that the sheriflF shall 
deliver to him all the chattels of the debtor , saving only 

deposited with him for the purpose of securing his debt ; and so aU 
the perjury that the Statute (29 Gar. II. c. 3, s. 4) meant to avoid is in- 
troduced, and the rule changed. But Loid Thurlow was of opinion — 
and that is not now to be disturbed — ^that thb fact of thb adybbsb 

POSSESSION OF THB DEEDS IN THE PEBSON CLAIMING THE LIEN, AND 
OUT OF THE OTHER, WAS A FAOT THAT ENTITLED THB COUBT TO QIYB 

AN INTEBE8T.' {Ex parte Coming, 9 Fm. 116. See Eueeel v» JSumt/^ 
JnUe and Tudor' e X. C, i. 674.) 



CONDITIONAL ESTATES IN BEALTT. 467 

his oxen and beasts of the phiigh, a/nd also one-half of 
his lands y until the debt be levied upon a reasonable price 
or extent.^ On this Statute was framed the old writ of 
Megit^ so called because the creditor elects to take his 
remedy on the lands. The present writ, the form of 
which is given in the schedule to the R. G. H. 1858, 
is founded on the 1 & 2 Vic. c. 110, s. 13, which ex- 
tends this form of remedy to all lands and interests in 
realty, whether legal or equitable. 

The 2 & 3 Vic. c. 11, s. 5, and 23 & 24 Vic. c. 38, 
s. 1, have been already noticed.^ By 27 & 28 Vic. c. 
112, s. 1, it is enacted that ^ No judgment, statute, or 
recognizance, to be entered up after the passing of this 
Act, shall affect any land, of whatever tenure, until such 
land shall have been actually delivered in execution by 
virtue of a writ of Elegit, or other lawful authority, in 
pursuance of such judgment, statute, or recognizance.' 

The sheriff, however, does not deliver actual possession 
on a writ of Elegit, but only legal seisin, and the creditor 
is left to his action of ejectment to obtain actual 
possession of the land ; on judgment in that ejectment, 
a writ of possession issues, and a jury is impannelled 
to ascertain the annual value of the lands delivered by 
the sheriff.2 

^ ^nUf p. 351, n. 1. 

" See Watkins, p. 444, and Lufih's Practice, p. 611. 
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CHAPTER XV* 

ALIENATION EX CONTRACTU QUALIFIED.— LANDLORD 
AND TENANT IN THE CASE OF THE LETTING AND 
HIRING OP HOUSES. 

Having, under their respective titles, considered the 
legal incidents peculiar to the various estates in realty 
generally, we will now direct particular attention to the 
relation of landlord and tenant, in the case of the 
letting and hiring of houses. 

The relation of landlord and tenant is created by 
a contract of letting and hiring^ whereby the owner 
of the realty — styled the landlord or lessor — ^lets such 
realty to another — styled the tenant or lessee — to hold 
and enjoy for a term^ in consideration of a periodical 
payment, styled the rent. The contract is express when 
the terms of the letting and hiring are agreed upon by 
the parties. It is implied when, without express agree- 
ment, one is in the v^e and occfupation^ of the realty of 
another. 

1 Whatever may be granted for ever may be granted for a time. 
Leases may be made of ail kinds of interests and possessions ; not only 
of lands and houses, but also of goods and chattels, liye stocky and 
incorporeal hereditaments. {Bae, Abr, Zetuet [A].) 

3 A contract to pay a fair compensation by way of rent for use and 
occupation, is implied by law from the fact that lands, &c. belong^ing 
to one have been occupied by another. The amount of compensation in 
such cases depends on the value of the premises and on the duration of 
the occupation. As soon as the occupation ceases, the implied contract 
ceases ; and as no express time is limited for payment, the occupatioiL 
accrues due from day to day. {CHbton v. Kirk, 1 Q. £, 860 ; Seilier ir. 
Silkox, 19 Z. /. Q. B, 295.) The action for use and occupation lies 
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An agreement to create the relation of landlord and 
tenant is not an agreement which creates that relation. 
The former is termed an agreement for a lease, the 
latter is styled a lease. An agreement for a lease is an 
•agreement to grant an interest for a term in land^ and^ 
•as such^ cannot be enforced as a contract unless evi- 
denced by writing ; for, by the 29 Car. II. c. 8, s. 4 (the 
Statute of Frauds), it is enacted, that no action shall be 
brought, whereby to charge any person upon any con- 
tract or sale of (to sell) lands, tenements, or heredita- 
ments, or (to create)^ any interest in or concerning 
them, unless the agreement upon which such action 
shall be brought, or some memorandum or note thereof, 
shall be in writing, and signed by the party to be 
^charged therewith, or some other person thereunto by 
Iiim lawfully authorised. 

An express contract creating the relation of land- 
lord and tenant, if for a term exceeding three years from 
the date of the agreement, should be in writing, and 
tinder seal ; for, unless so evidenced, it creates a mere 
tenancy at wUL By the same statute (Statute of Frauds), 
raec. 1 , it is enacted that ^ All leases, estates, interests 
of freehold or terms of years, or any uncertain interest 
of, in, to, or out of any messuages, manors, lands, tene- 
ments, or hereditaments, made or created by livery and 
seisin only, or by parol, and not put in writing and 
'signed by the parties so making or creating the same 
or their agents thereunto lawfully authorised by writ- 

both at Common Law and under the statute 11 Geo. n. c. 19, s. 14, 
which provides that, when the letting is otherwise than by deed, the 
4&gieem6nt, if any, though void for o&er purposes, may be used as 
evidence of the quantum of the damages. 

' This portion of the section is held to apply to contracts to create^ 
jgaidi not to contracts which create, an interest in land. (See ISngd. 
Vend, 122 et seg,) 
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ing^ shall have the force and effect of leases or estates 
at will only/ and, by the 8 & 9 Vic. c. 106, s. 8, such 
an agreement is declared to be void at law anless made 
by deed. 

It must here be observed, that the incidents of the 
relation of landlord and tenant, as they depend upon 
the estate created, are determined, as we have already 
seen, by the law. When the contract is merely im- 
plied from the fact of iise and occupation^ all these 
incidents attach to the respective parties. When the 
contract is expressed, it is competent to, and common 
for, the parties fco agree that one or more of these legal 
incidents shall not attach to that particular tenancy. 

UnftamiBlied Souses. — 1. State of Bjepaib, &c. — 
A person who agrees to take an unfurnished house 
takes it as it stands.^ There is no implied warranty on 
the part of the lessor that it is in a fit state for habita- 
tion;^ nor is the landlord bound to disclose to an in- 
tending lessee that it is in a ruinous or dangerous 
state, for, in the absence of express warranty or active 
deceit, no action will lie against him for not making the 
disclosure.' But if he lets or relets premises in such 
a state as to create a nuisance,^ he is responsible for 
the nuisance, notwithstanding the tenancy.^ 

2 GhappeU v. Gregory, 34 Bea. 250. 
« Hart V, Windsor, 12 M. & W. 68. 

* Eeates v, Cadogan, 10 G. B. 591 ; Judgt. in Hart o. Windsor, 12 
M. & W. 87. 

* Though there is no duty towards a neighbour cast by the law upon 
the owner of a house, as to the condition of its repair, so long as it 
does not, by falling, injure the neighbour in person or property {Todd 
v.Fliffhty 9 C, £, N. 8. 377), yet it is the owner's duty to prevent it from, 
being a nuisance (Chauntler v. £obiru<m, 4 Ex, 163). The tenant only 
is responsible for a nuisance committed and continued by himself. If,. 
howeyer, the owner demised with an existing nuisance, he is respon- 
sible for its continuance. {See Judgt, in Eiek v. Baeterjieldf 4 C. B, 797.) 

5 Gaudy v, Jubber, 33 L. J. Q. B. 151 ; but see 5 B. & S. 485. 
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2. Eepaies by Tenant.^ — ^A tenant from year to 
year is bound to keep the house wind and water tight,^ 
but not to re-roof, renew main timbers, or execute 
other general or substantial repairs.' It is his duty to 
use it in a tenant-like manner,^ and to make such 
repairs as putting windows in, or doors that have been 
broken during his tenancy;^ but not to replace doors, 
windows, or stairs worn out by age.® The cleansing 
and repairing of drains and sewers is primd facie the 
duty of the tenant (occupier), and does not devolve 
upon the owner merely as such.'' The obligation to 
repair is more extensive in the case of tenants for 
terms of years or for life.® 

^ Obligation ukdeb Gbneral Covenant to Bepair. — Under a 
general covenant to repair, the tenant Ib bound to keep the house in 
substantial repair ; the age and nature of the building regulates his 
obligation {Harris v, Jones, 1 Moo. ^ Mob, 173). If tiie house is an 
old one, he is only bound to keep it up as such (if) he has not under- 
taken to improve the value of the property, nor to prevent that 
diminution to which property in the condition in which he found it, is 
subject by the natural operation of time. (See Tindal, C.J., in Cfut- 
teridge v. Munyard, 1 Moo. % Rob. 336.) But, under such a covenant, he 
is held bound to repair, and even to rebuild the premises, should they 
be destroyed by fire {Bullock v. Dommitt^ 6 T. R. 650), or otherwise 
{Brecknock Co. v. JPritchard, 6 T. R. 750), during the term. A covenant 
introduced to insure^ neither removes nor limits his liability. (Digby v. 
Atkinson^ 4 Camp. 275—278.) 

Hence the wisdom of adding to a covenant to repair the words 
* damage by fire or other casualty excepted.' 

Obligations tjndbb a Covenant * to pxtt into Habitable Bepaib.' 
— This covenant is clearly more onerous than the former, inasmuch as 
it compels the tenant, should the condition of the premises require it, 
materially to improve and enhance their value. The covenant, how- 
ever, must be interpreted by reference to the state of the premises at 
the time of the demise, their situation, and the class of persons by 
whom such premises axe commonly inhal)ited ; for such a covenant is 
not an undertaking either to buUd a new house, or practically to 
convert it into a different one. {Belcher v. Mcintosh, S C. f B. 720.) 

« Auworth V. Johnson, 5 C. & P. 239. 

8 Leach v. Thomas, 7 C. & P. 327. 

< HorsefaU v. Mather, Holt, N. P. 7. 

• Per Lord Kenyon, C.J., in Ferguson v. , 2 Esp. 690. 

• Auworth V. Johnson, 6 C. & P. 239. 

7 Bussell v. Shenton, 3 Q. B. 4^9. ^ YeUowly v. Gower, 11 Ex. 294. 
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3. HEBUiLDiNa.^ — ^If the premises are destroyed — 
e.g., burnt down— during the tenancy, the landlord is 
not bound to rebuild them.^ 

4. Rent.' — The rent is payable only once a year/ 
and not until the end of the year.^ A payment before 
that date is voluntary, and does not operate at law as 
a discharge ;• but the tenant may plead, by way of equi- 
table defence, advances made on account of accruing 
rent.'^ The rent is legally payable on the land demised.® 
A tender to an agent authorized to receive payment, 
is a tender to the landlord.® If the lessors are joint- 
tenants, the discharge of either is sufficient.^^ So, if 
tenants in common, unless notice be given to the 
tenant not to pay the whole rent to one." If the house 

^ To avoid the possibility of having to pay the rent without tho 
enjoyment of the premises, or the loss of a valuable business site, it is 
prudent to insert a covenant to insure against loss or damage by fire, 
and to see that the insurance is kept up ; for, as to London and its 
vicinity, by the 14 Geoige III. c. 78, s. 83, the governors and directovB 
of the insurance office are authorized and required, upon the request 
(to be distinctly made before the office has settled wilii the insurer) of 
any person interested in or entitled unto any house or other buildmg 
insured and destroyed or damaged by fire, or ... to cause the in- 
surance money to be laid out, as far as the same will go, towards re- 
building, reinstating, or repaiiing such house, &c., unless, &c. ; and 
see 22 & 23 Vic. c. 35, s. 7, as to insurances effected, but not in con- 
formity with the covenants. 

2 Bayne v. Walker, 3 Dow. 283. 

' Bent is not necessarily money. The delivery of g^ven things — 0.^., 
hens, horses, wheat, &c. (Oo, Lit 142 a), or the perfoimance of personal 
serviees, provided they are certain — tf.^., shearing sheep {ib, 96 a), the 
carrying of coals {Doe v, Morse, IB. gf Ad, 365), or the cleaning of a 
church {Doe v, henham, 7 Q. B. 976), may constitute a rent. 

* By agreement the rent may be made payable half-yearly, quarterly, 
or at other stated periods — e,g,j at the two usual feasts of the year, ue,, 
at Hichaelmas and Lady-day, or on the usual quarter days, ».«., the 
2dth Marck, 24th June, 29th September, and the 25th December. 

« Finch «. Miller, 5 C. B. 428. 

• aun*s Case, 10 Co. R. 127 a. 
7 Nash V, Gray, 2 P. & F. 391. 

" Boroughe's Case, 4 Co. R. 73 a. 

» Venning v. Pray, 2 B. & S. 502. 

i<» Robinson v. Hofinan, 4 Bing. 562, 565. 

11 Harrison o. Bamby, 5 T. R. 246. 
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is destroyed by accidental fire^ the tenant is excused 
the payment of the rent;^ for ' when the law creates a 
duty^ and the party is disabled to perform it without 
tuiy default in him, and he has no remedy over, the 
law will excuse him; as, in waste, if a house be de- 
stroyed by tempest, or by enemies, the lessee is ex- 
cused/^ The fact of rent being due, and not paid, 
gives to the landlord the right to distrain,^ the right 

1 But under a covenant to pay the rent during the term, the lessee is 
bound to pay it, although the house should be burnt down or otherwise 
destroyed, for the same reason and upon the same principles that he 
is bound to rebuild — viz., because he has bound himself by an express 
^covenant to do so. {Pindar v. j±ianle$/, cited 1 T. B. 312 ; £aker v, Holtpz- 
affeUj 4 Taunt. 45.^ However, it is said that if the landlord re- 
poses to rebuild, ana yet brings an action of covenant for the rent, a 
court of equity will gjant an injunction to prevent his enforcing pay- 
.ment until he has rebuilt the premises. {See Ld, Northington, in Brown 
V, Quilter, Ambl 619.) 

> See Wms. S. 835. 

s DisTBESS. — ^A distress is the taking of a personal chattel out of 
"the possession of the wrong-doer, into the custody of the party injured, 
to procure a satisfaction for a right withheld, as for the non-payment of 
rent, or for a wrong committed, as injury done by cattle. {BL Com, iii. 6.) 

By whom to be made. — The distress may be made either by the 
landlord himself, or by an authorized agent, called a bailiff, under a 
warrant of distress, signed by the landlord. It does not Require a 
stamp. 

Where to be made. — By 52 Hen. m. c. 15, it is enacted that ' It 
4ahall be lawful for no man from henceforth, for any manner of cause, 
to make distress out of his fee, nor in the king's highway, nor in the 
^common street, but only to the king or his officers, having special au- 
thority to do the same.' (JSee also 3 £dtv, I, c. 16.) SpSUdng gene- 
rally, a thing cannot be distrained for rent-arrear except on the pre- 
mises demised. [Per Best, CJ"., in Buzzard v. Capel, 4 Binff. p. 140.) To 
this rule, however, there are exceptions — viz. (i.) By 11 Geo. II. c. 19, 
s. 8, the landlord is empowered to seize cattle or stock of the tenant 
feeding upon any common appendant or appurtenant, or any ways be- 
longing to all or any part of the premises demised, (ii.) By the same 
■statute, s. 1, he is empowered to follow, and, if he can do so within 30 
days of the removal, to seize, any goods fraudulently, either openly 
with notice given to the landlord {Opperman v, Smithf 4 D.f B, 33), 
•or clandestinely conveyed away from the premises, unless (s. 2) such 
goods are bondjlde sold for valuable consideration to some person not 
privy to the fraud, before such seizure (See Williams v. Boberts, 7 JSx, 
'618); and, by s. 7, the landlord is empowered to break open any house, 
.&C., in which goods so fraudulently removed are secured. Before 
taking action under this statute, the landlord should satisfy himself 
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of action^^ and peculiar rights^ as against the tenant's 
execution creditors.' We have ah^ady had occasion to 

that the goods removed belonged to the tenant, and that the remoyal 
was fraudulent. (See CaaeSf Fawcettj Z. Sf T.j p. 148.) 

When to be made. — ^A distresB for rent must be made between the 
sunrise and sunset of any day after that on which the rent becomes 
due at Common Law. The landlord must at Common Law distrain 
for rent in arrear during the continuance of the lease ; and therefore, 
for the rent due on the last day of the term the lessor could not 
distrain, because the term was ended {See Co, Litt. 47 b.), unless, the 
tenant held over {but see Wins, S. ii. 666). By 8 Anne, c. 14, ss. 6 & 7, 
and since by 3 & 4 Will. IV. c. 42, s. 38, the distress may be made 
within six calendar months after the end of the lease, provided the 
landlord's title and the tenant's possession so long continue. 

Amount fob which to be made. — So long as the relation of land- 
lord and tenant subsists, any arrear of rent, not exceeding six years' 
arrears, may be recovered. This limit is fixed by the 3 & 4 Wm. IV. 
c. 27, s. 42, which enacts that * No arrears of rent, or any damage in 
respect of such arrears of rent, shall be recovered by any distress, 
action, or suit, but within six years next after the same respectively 
shall have become due, or next after an acknowledgment of the same 
in writing shall have been given to the person entitled thereto, or his 
agent, signed by the person by whom the same was payable or his agent.' 

Of what it may be made. — All chattels and personal effects found 
upon the premises may be distrained, whether they belong to the tenant 
or a str^ger, except — (a) goods of third persons which happen to 
be upon the tenant's premises in the way of his trade ; (b) goods in 
the hands of a factor ; {c) beasts of the plough ; {d) goods and utensils 
of trade, while there is any other property on the premises, or whilst 
they are in actual use ; (^) cattle and goods of a temporary guest at an 
inn, and (/) fixtures, bemg part of the freehold ; {ff) goods in the cus- 
tody of the law ; (A) wearing apparel in actual use ; and (».) animals, 
/era naturae. See 2 Wm. & M. Sess. 1 c. 6, s. 3, as to com; 11 Geo. 
II. c. 19, s. 8; 66 Gteo. m. c. 60 ; 61 Hen. III. stat. 4, as to cattle 
and growing crops, &c. ; 14 & 16 Yic. c. 26, s. 2, as to growing 
crops seized and sold under execution, being liable to distress for 
rent accruing after seizure and sale ; 6 & 7 Yic. c. 40, s. 18, as to 
frames, material, &c., entrusted to workmen ; 26 & 26 Yic. c. 89, s. 
163, as to distress after commencement of winding up a Company by 
the Court. But see the ' Lodgers Act,' poatf p. 481. 

^ Eight of Action. — ^When the lease is not by deed, the action 
may be either tor rent on the special contract, or for ttse and occupation. 
(See 11 Geo. II. c. 19, s. 14.J If the lease is by deed, the action may 
be either for rent on the inaenture, or on the covenant for payment of 
rent. When by deed, the action may be commenced at anytime 
within 20 years of the rent becoming due ; if not by deed, it must be 
commenced within six years. (3^4 WiU. IV, c. 27, s. 42.) 

2 Landlord's Eights as against Execution Creditors. — By 8 
Anne, c. 14, s. 1, it is enacted that * No goods or chattels whatsoever, 
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notice his privileges in the case of the bankraptcy of 
his tenant.^ 

3. Bat£S and Taxis. — ^As a general rale^ taxes and 
rates are payable in the first instance by the tenant ; 
bat from his next payment of rent he may deduct the 
landlord's share of the property-tax, .sewers' rate, or 
rent-charge in lieu of tithes, and one-half of the cattle- 
plague rate ;^ and, if the tenancy does not exceed three 
months, any poor rate paid by him in respect thereof.* 
He cannot be compelled by the overseer to pay at one 
time, or within four weeks, a greater amount of the 

lying or being in or upon any messoage, lands, or tenements, which 
4ire or shall be leased for life or lives, t^nn of years, at will, or other- 
wise, shall be liable to be taken by vurtae of any execution on any pre- 
tence whatsoever, unless the party at whose suit the said execution is 
sued out, shall before the removal of such goods from off the said pre- 
mises, by virtue of such execution or extent, pay to the landlord of 
the said premises, or his bailiff, all such sum or sums of money as are 
or shall be due for rent for the said premises at the time of the taking 
sudi goods or chattels by virtue of such execution ; provided the said 
arrears of rent do not amount to more than one year's rent. When 
the arrears exceed 8ne year's rent, it is provided that one year's rent only 
is to be stopped out of the proceeds of the execution in favour of the 
landlord. By the 19 & 20 Vic. c. 108, s. 76, this provision is declared 
inapplicable in the case where goods are seized under a warrant of a 
County Court ; in such event, tiie Act gives the landlord the right, in 
tiie case of weekly tenancy, to four weeks' rent ; in the case of tenancy 
for less than a year, to rent of two terms of payment, and in other 
cases to one year's rent. The 7 & 8 Yic. c. 96, s. 67, limits the right 
-of the landlord, in aU. other cases, where the tenancy is weekly, to four 
weeks' rent. See the ' Lodgers Act,' post, p. 481. 

^ Landlord's Rights as against Tenant's Assignees in Bank- 
BUFTCY. — Upon the bankraptcy of the tenant, the landlord should dis- 
train for hu rent. He may do so at any time while the tenant's 
goods remain on the premises, notwithstanding the messenger is in 
possession, and even after the goods have been sold by the assig- 
nees. If the landlord permits the goods to be removed from the 
premises without distraining, he can only be considered as a common 
creditor, and must come in pro raid {Fatoeett, 185 ; but see ante, p. 271, 
n. 1). By 32 & 33 Yic. c. 71, s. 34, it is provided that, when tho 
distress is levied after the commencement of &e bankruptcy, it is to be 
available for one year's rent only. As to the residue, he must 
prove the same as ordinary creditors (s. 35). This Act applies in 
the case of liquidation by arrangement (s. 125). 

» Fawcett, 223; 82 & 33 Vic. c. 70, s. 89. » 32 & 33 Vic. c. 41, s. 1. 
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rate tban would be due for one qnarter of a year.^ In 
any ease where the owner is liable to pay the poor 
rates^ and neglects to do so^ the tenant may pay and 
dednct the same firom his rent.^ 

6. Quiet Enjoykent. — A contract for qoiet enjoy- 
ment is implied upon a parol demise of a tenement. 
As a part of this implied contract, it is the duty of the 
landlord, if himself a lessee, to protect his under-tenant 
from the superior landlord's distress.^ The implied 
indemnity is, however, limited to the wrongful entry of 
the lessor or of persons claiming under or paramount 
to him,^ and no action will lie upon it for an eviction of 
the tenant by a stranger.^ 

7. Undebletting. — A lessee for years, or from year 
to year, may, without the consent of his lessor, grant 
under-leases for any period less than his own term. A 
demise by a tenant from year to year to another, to- 
hold of him from year to year, is, in legal operation, a 
demise from year to year during the continuance of 
the original demise to the intermediate landlord.^ 

8. Assionment.® — ^^Every tenant — a tenant at suf- 

1 32 & 33 Vic. c. 41, s. 2. > lb. a. 8. 

s Bandy v. Cartwriglit, 8 Ex. 913. 

^ See Judgt. in Hancock v. Gafiyn, 8 Bing. 366. 

6 See Smith, L. & T. 131. 

< Andrew's Case, Gro. Eliz. 214. 

7 Per Parke, B., in Oxley v. James, 13 M. & W. 209. 

8 COYENAMTS BUNKING WITH THE LAND OR THE REVBB8I0N. — ^We 

have already seen that a covenant is said to run with land, when 
either the liability to perform it, or the right to take advantage 
of it, passes to the assignee of that land. A covenant is said to run 
with the revertionf when either the liability to perform it, or the right 
to take advantage of it, passes to the assignee of that reversion. The 
leading case referred to in all questions as to whether a particular 
covenant does or does not run with particular lands or a particular 
reversion, is Spencer's case. (See Smith* a Leading Cases^ vol. 1, p. 4:3, and 
Wm. Sound, vol. 1, p. 299 et aeq,) It may be observed shortly — (1) 
That at Common Law covenants run with the land, but not with me 
reversion ; (2) That, by 32 Hen. YIII. c. 34, ss. 1, 2, in the case of 
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ferance excepted — ^has the right to assign.^ An assign- 
leases under seal, assignees of the leversion are entitled to the benefit, 
and are liable to the burden, of coyenants which touch and concern the 
thing demised, but not to collateral covenants ; (3) That this benefit 
and liability equally attach to {a) an assignee of part of the reversion, 
and {b) the assignee of the reversion in part of the land (see 22 ^ 23 
Vie, c. 35, s. 3} ; (4) By Geo. II. c. 28, s. 6, it is enacted that, ' In case 
any lease shall be surrendered in order to be renewed, the new lease shall 
be as valid, to all intents, as if the under-leases had been likewise sur- 
rendered before the taking of the new lease ; and that the remedies of 
the lessees against their under-tenants shall remain unaltered ; and 
the chief landlord shall have the same remedy by distress and 
entiy for the rents and duties reserved in the new lease, so far as the 
same exceed not the rents and duties reserved in the former lease, as 
he would have had in case such former lease had been renewed ;' (5) 
By 8 & 9 Vic. c. 106, s. 9, it is enacted that, * When the reversion expec- 
tcmt on a lease shall be surrendered or merge, the estate which shall 
for the time being confer, as against the tenant under the same lease, 
the next vested rights to the same tenements or hereditaments, shall, 
to the extent and tor the purpose of preserving such incidents to and 
obligations on the same reversion as, but for l£e surrender or merger 
thereof, would have subsisted, be deemed the reversion expectant on 
the same lease ;' (6) As a general rule all implied covenants run witib. 
the land ; (7) The followmg express covenants run with the land — (i.^ 
For quiet enjoyment ; (ii.) Further assurance ; (iii.) Kenewal ; (iv.) 
To repair ; (v.) To put in repair ; (vi.) To leave possession peaceably ; 
(vii.^ To leave in good repair ; (viii.) To permit free passage ; (ix.) To 
cultivate in a particular manner ; (x.) To reside on the premises ; (xi.) 
Not to carry on a particular trade ; (xii.) To keep insured against fire 
buildings within me hills of mortality. For other covenants and 
authority in support of the above, see Smith's L. C. vol. 1, p. 43 et »eq, 
(8) The liability of the lessee to be sued on his express covenants is 
not determined by his assigning over his term, and the lessor's accep- 
tance of his assignee {Barnard v, Godseall, Oro, Joe, 309), for he may be 
sued on them eiOier by his lessor or his lessor's assignee {Brett v. Cum- 
berland, Cro, Jae, 621), and so may his personal representatives, having 
assets {ibid,^ (9.) The assignee of the lessee is Uable in covenant for 
those breacnes only which happen while he is assignee ; he may there- 
fore get rid of future liability by assigning, even to a mere pauper ( Tay- 
l&r V. 8hum, IB, 8f B, 21) ; (10) As to covenants between persons other 
than those in the relation of landlord and tenant — t.^., (i.) covenants 
made with the owner of the land to which they relate ; and f ii.) covenants 
made by the owner of the land to which they relate. In tne case of the 
former, the right to sue on such covenants runs with the land to each suc- 
cessive transferee of it, provided that such transferee is in the same estate 
as the original covenantee was, e.g,, the covenant for title. {See Middle- 
more v. Ooodale, 1 EolVe Abr. 621, and see Smithes L, C, vol. 1. p. 76.) 
With respect to the latter, great doubt exists whether these in any case 
ruu with the lands, so as to bind the assignees of the covenantor. 
{See Smith's L. C. vol. i. p. 60J 

1 See Church v. Brown, 16 X^'es. 264. 



478 ALIENATION SX CONTKACTU QUALIFIED. 

ment by a tenant at will determines the tenancy^ if the 
lessor has notice^ bat not otherwise.^ 

9. Application of pbemises. — Excluding illegal and 
immoral purposes^ the tenant is free to apply the pre- 
mises to what purpose he may please^^ provided that he 
does not thereby create a nuisance, 

10. Waste.* — Every lessee of land^ whether for life 

1 Pinhom v. Souster, 8 Ex. 763. 

^ An agreement based upon an illegal or immoral consideration can- 
not be enforced ; benco, e.g., rent reserved upon a lease of premises 
used for the purpose of boiHng oil or tar, contrary to the provisions of 
the Building Act, cannot be recovered (Om Light Company v. Iktmer^ 
6 Bing. N. C, 324), nor for the purposes of prostitution, when tiie 
lessor is aware that the premises are sq used. {Girardy v. £iehartUon, 
1 Bsp. [13].) 

A covenant not to exercise any trade or business on the demised 
premises has been thus construed. The word ' trade ' is confined to a 
business conducted by buying and selling ; it does not include the 
keeping of a private lunatic asylum. (Doe v. Bird, 2 A.^ E. 161.) The 
word * business * includes the occupation of a schoolmaster. {Boe o. 
Keeling, 1 M. ^ 8. 95 — 99.) A covenant not to cany on any noisome or 
offensive trade does not include a dangerous trade, {ffiekman v. IsaaeM^ 
4 X. T. y. S. 286.) A covenant not to carry on the trade or calling of 
hotel or tavern-keeper, publican or beer-shopkeeper, or seller by retail 
of wine, beer, spirits, or spirituous liquors, is not broken by a grocer's 
selling across the counter wines and spirits by retail in bottles only 
under 24 & 25 Vic. c. 21, s. 2 {Weekly Notes, 1870, p. 80). 

' What is tvaate, is a question of fkct. But to constitute waste, the 
act or omission complained of must be shown to be injurious to the 
inheritance, either, &i9t, by diminishing the value of the estate, or 
secondly, by increasing the burthen upon it, or thirdly, by impairing 
the evidence of titie. (2 Wins. Saun, [g"] 651.) Waste is commonly 
divided into (1) Legal waste, subdividea into voluntary and peimissive, 
and (2) Equitable waste. 

YoLXTNTABY Waste is Committed by any act of destruction, such as 
pulling down houses, or removing wainscots, doors, or windows; or 
cutting down, destroying, or lopping timber trees, or trees affording 
shelter to a house, or fruit trees in a garden ; or destroying a quickset 
hedge of whitethorn (Co. Litt. 53 a.); or ploughing up strawberry 
beds in full bearing ( JFatherell v. Howells, 1 Camp. 227) ; or opening 
new mines or quarries (Co. Litt. 53 b.'S ; by changing tiie nature of 
the thing demised, or neglecting to maintain a bunding, even though 
such building was erected at his own cost on the demised lands 
{Barcy 9. Ashwith, Hob. [234]) ; converting a corn-mill into a fulling- 
mill {Judgment in London 9. Chreyme, Cro, Jar. 181) ; turning ancient 
meadow or pasture into arable land, or arable land into wood, or 
^ '^onverso {Co. Litt. 53 b), 

^EKMissivB Waste consists in suffering the thing demised to fall 
decay by the want of necessary repairs {Heme v. Bembow, 4 Taunt. 
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,.or,fQr yearSj is liable for, all waste done on the land in 
let^ae^ by whomsoever committed^ for in law it is pre- 
sa^ied that the lessee may withstand it — Qui non ohatat 
quad ohsta/re potest jfacere videtwr} 

11. .FoAVBiTUBB. — ^To OYory lease the law annexes a 
opndition^ that, if the lessee does anything that may 
injnrioasly affect the lessor, the lease shaU be void, and 
the lessor may re-enter.^ Any act, therefore, by the 
lessee, by which he disaffirms or impugns the title of 
^ lessor, works a forfeiture of his lease,^ and subjects 
hip to ejectment. 

' 764) ; but it is not waste at Common Law to leave land tmcnltiTated. 
. {Fw Farke, £,, in Mutton v. Warren, 1 M, # V. 472.) Soe ' Bepair/ ante, 

Bquitablb Waste comprehends acts or omissions not deemed waste 
at Common Law. See the incidents of the yarioTis estates in realty, 0.^., 
Fee simple, fee taU, mortgage. See Index, * Waste.' 
^ 1 AttersoU v, Stevens, 1 Taimt. 196—201 ; Wms. Sannd. ii. 658. 
. > Bac. Abr., Leases, T. ii. 884. 

' Thus a forfeiture is incurred by the tenant by the msJking of a 
claim by action to the premises, or by acknowledging the fee to be in a 
. stranger {Bae. Abr: Zuuea, T. ii. 884) ; but a mere verbal denial of the 
landlord's title (I)oe v. Wells, 10 A, ^ ^.427), or a payment of the 
tent by a tenant for a term of years to a third person, does not. {Doe v, 
Farker, Gow, 180.) The forfeiture may be incurred by breach of «r- 
prese condition. 

BxpbeSs Conditions are of two kinds ; viz., (1) such as merely pro- 
hibit the doing of certain thingsj e,g., that the leasee shall not assign ; 
and (2) such as expressly provide for re-entry on the doing of certain 
t^gs. In either case, the doing of the prohibited act gives to the 
lessor the right to maintain an ejectment ; but in neither case does it 
n&ake the lease void, for, were it to do so, that would be to peimit a 
lessee to relieve himself from the burden of his lease by the mere 
performance of a wrongful act {Judgment of Bayley, J,, in Doe v, 
JBanek9,A B. % A, 406^ ; the tenancy wiU therefore continue till the 
leESOr, by some act of his, shows his intention to determine it. {Judg- 
ment in Boberte V. Davey, 4 B, ^ Ad, 671.) 

Watvbr of Fobpbitubb. — But, on the other hand, the law does not 
allow the landlord to keep the tcmant in per^tual imcertainty as to 
the result of his wrongfu l acts, and holds certun acts on his part to be 
. waivers of the forfeiture ; e,g,, in the case of forfeiture for non-payment 
of rent, ihe subsequent acceptance of it, or action brought or distress 
levied for it, is a waiver ; but the acceptance of the renty'after action of 
ejectment commenced for the forfeiture, is not a waiver, as the bring- 
ing of ^e action showed the election to treat the wrongM act as a for- 
feiture. {Jones V. Carter, 16 M. # W. 718.) 

I I 
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12. EjxcTinBirr.--Bj 15 & 16 Vic. c. 76^ b. 210, itiB 
tnacted that ' When one lialf-year's rent shall be in 
arrearj and the landlord to whom the same is doe hath 
right by law to re-enter for the non-payment therebf ^^ 
snoh kmdlord may^ without any formal demand or-re- 
entry, serve a writ in ejectment for the recov^ of the 
demised premises; or^in case the same cannot.be legidly 
served^ or no tenant be in actoal possession of the pre- 
mises^ then such landlord may affix a copy thereof upon 
the door of any demised messnagCj or^in case such action 
in ejectment shall not be for the recovery of any mes- 
snage^ then, npon some notorious place of the lands, 
tenements/ or hereditaments comprised 4n scfch writ in 
ejectment; and such affixing shall be deemed legal ser- 
vice thereof^ and shall stand in the place of a demK^d 
and re-entry, and in case of judgment against the de- 
fendant for non<appearance> if it shall be made to appear 
to the Court where the said action is depending^*by 
affidavit, or be proved upon the trial, in case the drfen- 
dant appears, that half a year's rent was due before 
the said writ was served, and that no sufficient distress 
was to be found on the demised premises, countervail- 
ing the arrears then due, and that the lessor had 
power to re-enter ; in such case the lessor shall recover 
judgment and execution in the same manner as if the 
rent in arrear had been legally demanded and a re- 
entry made.' 

Funuahed Souses — The Letting and Hiring of. — ^It 
has been held, that upon the demise of a furnished 
house, since the bargain is not so much for the house as 
for the furniture, there is an impUed condition that it 

* See Doe v. Roe, 7 C. B. 134. 
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'flliall* be reasonably fit foir itnmediate habitation.^ It is 
a iMreach d this condition— ^whether expressed or im- 
plied — ^if the bouse) or any of the rooms^ are infested 
and ovemm with bugs. To justify ihe tenant^ hoMT*- 
erer^in quittii^ without notice^ it must appear that 
the nuisance exists to a serious and substantial extent^ 
aaotd is eueh as he could not reasonably be expected 
eith^'to endure or to extirpate.^ 

JMg^xtgB*-— Lodgers' Chads. — ^By the 84 & 86 Vie. c. 
79j it is enacted (s. 1)^ ' If any superior landlord shall 
levy or authorise to be levied a distress on any fomitnre^ 
goods^ or chattels of any lodger for arrears of rent due 
to su^h euperior landlord by his immediate tenant^ 
ateh lodger may serve such superior landlord^ or the 
bailiff or other person employed by him to levy such 
cfotresS) with a declaration in writing made by such 
lodger^ setting forth that such immediate tenant has no 
r^ht 6f property or beneficial interest in the furniture, 
^eods, or chattels so distrained or threatened to be 
disti^amed upon, and that such iumiture, goods, or 
chattels are the property or in the lawful possession of 
such lodger; and also setting forth whether any and 
what rent is due and for what period from such lodger 
to his immediate landlord ; and such lodger may pay to 
the superior landlord, or to the bailiff or other person 
employed by him as aforesaid, the rent, if any, so due 
as last aforesaid, or so much thereof as shall be suffi- 
cient to discharge the claim of such superior landlord. 
And to such declaration shall be annexed a correct 
inventory, subscribed by the lodger, of the furniture, 
£^oods, and chattels referred to in the declaration ; and 

> Smith V, Mairable, 11 M. & W. 6. 
3 Campl)eU i;. Wenlook, 4 F. & F. 716. 
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;if any lodger sliall make or sabscribe such declaiatibii 
and inyentory^ knowing the same or either of them to 
be untmein any material particular^ he shall be deemed 
.goilty of a misdemeanour/ 

Sec. 2. 'Kany superior landlord, or any bailiff or 
other person employed by him, shall, afiber being served 
.with the before-mentioned declaration and inventory, 
and after the lodger shall have paid or tendered to 
such superior landlord, bailiff, or other person, the 
rent, if any, which by the last preceding section such 
lodger is authorised to pay, shall levy or proceed with 
A distress on the furniture, goods, or chattels of the 
lodger, such superior landlord, bailiff, or other person, 
shall be deemed. guilty of an illegal distress, and the 
lodger may apply to a justice of the peace for an order 
for the restoration to him of such goods ; and such 
.application shall be heard before a stipendiary .magis- 
trate, or before two justices in places where there is no 
stipendiary magistrate; and such magistrate or justices 
shall inquire into the truth of such declaration and in- 
ventory, and shall make such order for the recovery of 
the goods or otherwise as to him or them may seem 
just ; and the superior landlord shall also be liable to an 
action at law at the suit of the lodger, in which actioii 
the truth of the declaration and inventory may likewise 
be inquired into/ 

Sec. 8. 'Any payment made by any lodger pursuant 
to the first section of this Act shall be deemed a valid 
payment on account of any rent due from him to his 
immediate landlord.' 
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CHAPTER XVI. 

ALIENATION EX CONTRACTU QTTALIFIED.— INTERESTS 

IN PERSONALTY. 

Thb terms bailee and hailment are derived from the 
French' word hailler, to deliver., A bailment is^ there- 
fore, the delivery of some tidng, and may be defincid to 
be ' the delivery of goods by one called the hailor to 
another called the bailee, for a pnrpose expressed or 
impUed,, which deHvery, though transferring the pos^ 
session, of y does not transfer the property in, the goods, 
so delivered/^ Bailments are divided by Holt^ G. J.^ in 
itke case of Coggs v. Bernard,^ into six classes ;: viz.: — 

(1) Defositum^ in which case the goods or chattels, ace. 
deUvered to the bailee for the sole pnrpose of being 
taken care of for the bailor by the bailee gtatuitously.. 

(2) GoHMODATUH^ where goods or chattels useful to the* 
bailey are lent to him gratis by the bailor^ to whom, 
they are to be returned^ the time and purpose of the* 
loan being fulfilled. (3) Locatio et Conductio, which 
differs from the last^ i. e.y from commoddtum, in that* 
the goods or chattels are let for hire^ instead of being 
lent gratis. The bailor is the locator, the bailee the 
coTsdtActor. (4) Vadium — i.e., pledge ov pawn — occurs, 

1 For, if the transfer passed the property m the thing transferred, 
tiie traiusaction would not be a bailmnt, tut a sale, exchange, barter, or 
9ift. 

' See Smith's Leading Gases, vol. i. p. 171 ; and see ante, p. 314, 
note 1. 



484 AUEKATIOir SX CONIBACTU QUAUFISD. 

when goods or chattels are delivered by the bailor to 
the bailee, as a secority for money borrowed by the 
former of the latter, or for the due performance of 
some promise.^ (5) Looatio opeeis faciendi, where 
goods or chattels are delivered by the bailor, to be 
carried, or for something to be done to or about them, 
by the bailee, for reward. (6) Mandatuk, which differs, 
from the last in that the service is to be rendered by 
the bailee groMs. 

Every bailment, therefoire, is a deiivoy and aooept* 
ance of a given thing, for a purpose specified or im- 
plied. When the bailor and bailee are contvactorsy 
the sabject of the contract is the thing bailed, the object 
of the contract is that which determines the species of 
bailment to whidi it belongs. As- preliminary, to the 
consideration of the several classes of bailment, it nay 
be observed, that— (1) Common to all is this, that the 
possession of a given tfamg for a given porpose is 
transferred by the bailor to the bailee, and. (2) that^ in 
each case, a benefit or servioe is rendered, either by 
the bailor to the bailee, or vice versd, or reciprocal^ ;; 
for (L) in three of the classes— viz., DepomJtum, Oam^ 
modaimn, and Mand€itum, the benefit or servioe is ren- 
dered gratoitously; (ii.) in the case o( Locaiio operis 
faeietidi, the service rendered is for the sake of rewacd 
proper; (iii.) in the caseof Zoco^ eteondficUojOne thing- 
is paid for the use of another ; and (iv.) in the case cf 
Vadmmj the thing deposited is lodged as a collateral 
security for the fhlfilment of a principal contract; 
or, in other words, in the case of Vadium, there are 
twp. contracts,, viz., a principal, agad a collateral; the 

1 SeeiNM^, 'Pftwxi,'494. 
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collateral being the htSiment, the condition of which 
is the fulfilment of the principal contract^ yiz.j the con- 
tract of loan^ &c.^ 

The actfi designated by the generic term bailmeni, 
and its six species^ have each duplex incidents^ viz.j 
those attached by the law^ and those attached by the 
parties in each individnal case, to which latter it is nn- 
necessaiy for ns here to allude. By styling the former 
the duty, and the latter the ohUgaMon, we may make 
the general principle of the law of bailment decuTj with 
the assistance of the following simple illustration :— - 

1. As an example of Defositum.' — A., the bailor^ 
entrusts to the custody of B., the bailee, his horse, till 
his (A.'s) return from Paris. 

2. CoHMODATUM.-^A. leuds B. his horse to ride, for 
the purpose of visiting a friend.' 

3. LocATio ET CoNDUCTio.^ — A. Icts his horse to B,^ 
for one month, for the sum of £10. 

4. Vadium.* — ^A. having borrowed £50 from B., for 
a week, deposits his horse with B. as security for the 
punctual repayment of the same. 

5. LooATio oPEBis '9KQiSBU&fi — ^A.'s horso being ill, 

» See * P*wn,' pott^ 494. 

' A depositajry has, as a general principle^ no zigM to use the thing 
eninuted to him {Clark v. Giibert, 2 JBing, iV. C, 356) ; hut see 'Pawnee's 
duty to account, and rights to use the pawn,'^^, p. 497» n. 3. 

* The loan heing to &e bailee to ride himself, he is not at liber^ to 
allow anyone else to ride the hotse, {Bringloe v. Mortice^ 1 Mod, 210.) 

^ The bailee, not being a yeterinaiy surgeon, should he take upon 
himself to prescribe for the horse, in the event of its being ill, would 
be liable, for no prudent man would do so, the horse bei^ his own. 
(Leone v, Ketfte, 3 Can^, 4.) 

« SeeiH»^< Pawn,' 494. 

* This dass embraces innkeepers, carriers, warehousemen, wharf- 
ingers, and tradesmen or artificers who take the goods of another to 
work at or upon — 0.^., tailors who take doth to make up into a 
garment, or jewellers who take jewels, &c., to set. But, as distin* 
guished from, all other bailees of this dass, the condition of inn* 
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he sends it to B. in order that he tnay do Kis best to 

keepers and common earners is peculiar, their liability being greater 
than that of the rest. 

Innxsbpsbs. — The leading case upon this subject is CSalye's case. 
{See fmith't L, C, Vol, 1, p. 102.) We may here observe— (1) That an 
inn is a house where a traveller is furnished with everything he hafir 
oocaaion for while on his way. (^Thommon 9, Laey^ Z B, te A, 283.) A 
mere coffee-house is not an inn, at least not within the meaning of 
a fire policy {Doe v. Laming, 4 Can^, 77), nor is a boarding house 
{eee Laneey v. JRiehardaon, Z JE,if B, 144). (2) The mere fisu^t of a per- 
son being an innkeeper does not preclude his contracting, even as to- 
a portion of his inn premises, in a capacity other than tluit ofinn^^ 
keeper ; e.g*<, he may, even to a guest, let a portion of his house, ta 
which, or for a purpose for which, the guest as such was not entitled,, 
as, for instance, one room as a show room for goods. {Burgess v. 
Clement, 4c M, ^ S. 306.) He may, as livery stable keeper, receive a 
carriage and horses to stand at livery. (Smith v. Dearlove, 6 C. B, 1322.) 
He may undertake the custody of goods of another, as ordinary ware^ 
houseman. {Sgde v. Mersey ^ Trent Navigation Co., 6 T. B, 394.) He 
may taJce in a person on a special contract to board and lodge tfaiiero,. 
in which case he is a boarder and not a guest. ^Farkhurst v, Foster, 
Sal. 387.) In neither of which cases is the relation of innkeeper and 
guest established by the contract between the parties to it. (3) It itf- 
not necessary, in order to constitute a man a guest, that he should 
have come for more than a temporary refreshment. {Bennett v. Jfellor, 
6 T. -B. 273.) 

(4) As to the liability of the innkeeper to his g^est, Lord Ellen- 
borough, in the case of Burgess v. Clements (4 M, # S. 810), said, ' Qlfhe 
law obliges the innkeeper to keep the goods of persons coming to his 
inn causd hospitandi, safely ; so that, in the language of the writ. Fro- 
defectu hospitatoris hospitihus damnum n^ evenitU uUo modo* So long.< 
as the relation of innkeeper and g^est subsists, and so long as the 
goods of the guest are in the custody of the innkeeper, he is respon- 
sible for their safety, and liable should they be stolen {Richmond v. 
Smith, S B. ^ C, 9; but see 26^ 27 Vie. 41), or damaged {D^wson v, 
Chamney, 6 Q. B. 164). This Habillty, however, is not unqualified, 
for the innkeeper is relieved if it appears that the loss was in fiict 
occasioned by tiie negligence of the guest, i.e., that it would not have- 
occurred, if the g^est had used the ordinary care that a prudent mail 
might be reasonably expected to take under the circumistances. {See 
the Judgment in Cashillv. Wright, Q E. % B. 900.) 

(5) By way of compensation for the additional liability, inter alia, 
the mnkeeper has a lien for his charges, which lien attaches to any 
goods brought to the inn by the guest, though not his own. (Rohinson- 
V. Walter, Bulst., Part iii. p. 269 ; Smiths L. C. i. 110.) It does riot, 
however, attach to goods sent by a stranger to the guest in the inn 
for a temporary purpose, e.g., a piano upon hire. {Broadwood v. Qranara^. 
10 Bxeh. 417.) 

Common CABBiEfiS. — ^A common carrier is a person who undertakes 
to transport from place to place, for hire, the goods of such persons as- 
think fit to employ him — e.g., a proprietor of waggons, barges, lighters,. 
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care ifc, promising to pay B. for his services and afcten* 

moTObant ships, or other instraments for the public conyeyance of 
goods. {See Cogga v. Bernard, Smith* 8 L. C,j Vol. 1, p. 198.) A person 
who conveys passengers only is not a common earner {Aston v. 
Seaven, 2 JEttp, 533) ; nor is a town carman, who does not ply from 
one fixed terminus to another, hut undertakes casual johs {see Brind v, 
Ihie, ^ G, % :P, 207). As to the liability of a cab proprietor for 
passengers' luggage, see Ross v. Hill, 2 G. B. 877 ; of a railway 
conipany to a servant whose fare has been paid by his master, Mar- 
shall f . The York, Newcastle, & Berwick By. Co., 11 0. B. 655. 

Concerning common carriers, we may remark that — (1) A common 
carder is hound, to convey the goods of any person offering to pay his 
hu», unless his carnage is already full, or uie risk sought to be im- 
posed upon him is extraordinary, or the goods of a kind that he cannot 
convey, or is not in the habit of conveying. {Jackeon v, Jtogers, 2 Show, 
case 330.) (2) When anything is tendered to the carrier for carriage, it 
is,:i|peaking generally,his duty to ask all necessary questions concerning 
it ; and if no question is asked, there heing no fraud upon the part of 
the bailor, the carrier is hound to carry the pared as it is. {See 
Farke, B.j in Walker v, Jaekson, 10 M. i W, 168.) (3) The hire 
mu9t be reasonable, but at Common Law there is no duty to carry 
for all customers at equal rates. {Baxendale v. Eastern Counties By, 
Co, 4 C, B, 2i, S, 63, 78, 83.) The carrier may, however, by injunc- 
tion, be restrained by the Court of Common Pleas horn giving undue 
preference. {See Be Cater ham By. Co.y 1 C, B. iV. iS. 410, and The Be- 
gulation of Bailways Act, 1873.) (4) While the goods are in the 
carrier's custody as carrier, he is hound to take the utmost care of them, 
and is at Common Law responsible for every injury sustained by 
them, by whatever means occasioned, the act of God or the king's 
enemies alone excepted. {Dale v. Sail, 1 Wils. 281.) He is bound to 
take proper means for their preservation. In one case it was held to 
be within the scope of the duty of a railway company employed to 
ci^Ty qidcksy to plant or to allow them to be planted in their own 
land for that purpose. {Giles v. Tag Vale By. Co., 2 B. ^ B. 823.) 
(5) When the goods have arrived at the end of the transit, it seems 
that the carrier is bound to keep them a reasonable time at his own 
risk for the owner, during which period his liability as carrier con- 
tinues {B[yde v, Trent Navigation Company, 6 T. B. 389) ; but, after 
that time, his liability is reduced to that of an ordinary depositee. 
{See Lord Abinger in Cairns v, Bobins, 8 if . # TV. 263.) What is 
reasonable time must depend upon the nature of the individual case. 
It is a question of fact, and for the decision of the Jury. (6) If 
tixe consignee refuses to receive the goods when tendered by the 
ccixrier, the carrier is not bound to acquaint the consignor of that 
fact, but is bound to do what under the circumstances is reasonable. 
(Mudson V. Baxendale, 2 H. ^ N. 575.) (7) The 11 Geo. lY. and 1 
^m. lY. c. 68, 8. 1 (The Luid Carriers Act), enacts that 'No common 
Qflcrrier by land for hire shall be liable for the loss of or injury to any 
g^d.or silver coin, gold or silver in a manufactured or unmanu- 
^Mtured state, precious stones, jeweUery, watches, clocks, time-pieces, 
trinkets, bills, bank notes, orders, notes or securities for payment of 
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tiaa to it« 

money, stamps, maps, 'writings, title deeds, paintings, engrayingt^ 
pictures, gold or silTer plate, or plated articles, glass, dmn, siflbi— 
manofactored or nnmannfiietiired, wrought up or not wrought up with 
other materials, — ftirs or lace (this doesnot include machine-made laoe, 
28 & 29 Vic. c. 94), contained in any parcel, when the value exceeds 
the sum of £10, unless at the time of deUyery the value and nature of 
the artide shall have been declared, and the increased charges, or an 
engagement to pav the same, accepted by the person receiving the 
paxcel. By s. 2, the carrier is entiued to charge extra for parcels con^ 
taining mtb. goods, but must signify his intention so to do by notice 
suspended in his officae, or, by s. 1, his right to the extra charge is for- 
fated, though, it seems, not his right to a dedaration of the value and 
nature of &e goods {Sort v, Baxmiah, 6 Exeh. 769j). By s. 4, tiie 
power to limit ms responsibility as to articles not within the A(^ as 
theretofore by public notice, is withdrawn; and, by s. 8, the Act is 
deemed not to protect carriers from tiieir liability to answer for loss 
occasioned by the felonious acts of their own servants, nor is it to pro- 
tect the servant i^om answermg for his own neglect or misconduct. 

(8) Special Gonthacts. — ^l&s Act, however, does not prevwt 
earners from making special contracts with their customen^ which 
special contracts will be supported by our courts when legal^ and 
reasonable. Their titie to support, on the ground of legali^, in no 
way differs from contracts in genenil. Their necesnty to be reason- 
able arises fixnn the fietct of carriers baring, to a certain extent, a 
mompo^, which, if uncontrolled, might be unjustiy exercised. The 
question of reasonableness is generally « mixed question of law and 
ftct. {Simons v. Great WuUm BaUtoay Co,, 18 C. B, 806.) The ad- 
vantage taken by railway companies of their monopoly, induced the 
17 1 18 Vic. c 31, * The Bailway and Ganal Traffic Act, 1864.' By 
s. 2, such companies are required to ' afford all reasonable &oilitieB in 
the receiving and forwarding and delivering of traffic,' &c. ; by s. 3, 
oomplainants are empowered to seek redress of their grievances by 
motion or summons to the superior courts ; by s. 4, the judges are 
empowered to make such regulations as shall appear necessary ; by 
8. 7, the company is declared liable for neglect or defiralt in theear> 
ria^ of goods, notwithstancUmg notice to the contrary ; but such li»* 
bihty is limited, in the cases mentioned, to the amounts specified in the 
section, unless the value of tiie property is declared, and an extra 
payment made, < prorided always uiat nothing herein contained shall 
be construed to prevent the said companies mn making such condi- 
tions with respect to the receiving, forwarding, and delivering any of 
the said animals, articles, goods, or things as uball be adjudged Inr the 
court or judj^ before whom any question relating thereto shau be 
tried, to be lust and reasonable.' See The Begumtion e(f Bailwsys 
Act, 1873. (9) The general Act now in force as to carriere by 
water, is the 17 & 18 Vic. c. 104, see sections 602 to 616. (10) 
"When goods consigned to a vendee are lost through the debuH 
of the carrier, the consignee is the proper person to sue (l^eiMf 
v> JPifck, 8 T, M, 330), unless the consignee is the agent of 
the consignor (Sargmt v, MorrU, Z B. f A. 277), or the carrier haa 
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6. Makpatum.^— •A.'s horse beii^ ilU h^ entrasts it 
to B.| who promisea that he will ^ideayoor to cure it 
without znatbdngaBy. charge for his services. 

This important consequesice flows from the mere 
fact of. a baikneni hemg made, that, whatever may 
be the nature of the bailmeiit^ ue^^ . to whichever of 
iihe classes it belongs^-^whether it is a trust or a 
'Contract — ^there is a reciprocal undertaking, promise, 
or assurance concerning the thing bailed. On the 
part of the bailor, there is the undertakiug that it 
is fit for the purpose f cur which it is bailed ; and on 
tiie part c^ the bailee, that it shall be used for or put 
to that purpose only; for, says Coleridge, J.,' ^ Would it 
not be monstrous to hold that, if the owner of a horse, 
knowing it to be vicious and unmanageable, should 
lend it to one who is ignorant of its bad qualities, and 
<xmceal them from him, and the rider, using ordinary 
•care and skiQ, is thrown from it and injured, he should 
not be responsible ?' 

Again, this further consequence follows from the 
^nere fact of the deposit being made and accepted, viz, 

that there is an tmdertakmg on the part of the 
liailee; Wereit not for this fmdertaking cr promise to 



«peciAlly contracted to be ^Me to tiie omagiinr Xiftwv^. Wtkmt^ 1 
T. Mi 6^9). Where the property in the goods has not ^t pooiod, nn- 
lesB the carrier has specially contracted with the conognee, the oon- 
4Dgnor ehould sue — e.g,y where goods are sent for approval {jSnoain v, 
Sh^herd, 1 if. ^ JM. 224), or the iigieement for sale is void under the 
Statute of Frauds {Coatea v. Chaplin, 3 Q. B. 483). See 29 & 30 Vic. 
•c. 69, entitled 'An Act for the ameadment of the law with respect to 
the Carnage and Deposit of Dangerous Goods ;' as to Petroleum, 34 
^ 35 Vic. c. 106. 

1 The liability of the mandataxy is the same as that of the d^ 
positary, t>., for gross negligence only. (Beauchamp v, Fowlep, 1 if. ^ 
JSoi, 38.) He is of course hound to use the sldll he possesses, for the 
non-use of it would be gross negligence. ( }f^ilt<m r. JBrett, 11 if. ^ W, 
113.) 

* BlAteaoxe p, WML & Eseler By. Go< 8 E. & B. 106U 
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take charge of the thing bailed^ the bailee> at all eyents 
in those cases where the service is gratuitoas, could not< 
with reason be expected to take more care of the pro«! 
perty of another than he does of his own ; but when he 
promises to take care of the property of another^ which 
be is held to do by the mere fact of taking it into his 
charge — ^for by doing ao^ where there is no obligation, 
he accepts a trust — he thereby excludes himself from 
sayings in the event of loss or injory to the property, 
resulting from negligence on his part, 'You knew me 
to be a grossly negligent man about my own things, and 
ought not to expect me to take more care of your things' 
than you know I do of my own.* It is, then, reason- 
able, and it is law, that whatever may be a man's 
habits as to his own, if he becomes the bailee of the 
property of another, though without reward, for the 
consequences of his gross negligence he will be held 
responsible.^ A gratuitous bailee, the bailment being 
for the benefit of the bailor, is not liable for anything 
short of gross negligence. There are, as we have seen, 
as to the benefit of the parties, three cases ; viz.«— 

(1) Where the bailment is for the benefit of the bailor; 

(2) Where it is for the benefit of the bailee; and 
(8) Whiere it is for the mutual benefit of bailor and bailee. 
We have seen that where the bailment is for the benefit 
of the bailor y and without reward to the bailee, that the 
bailee is liable only in the case of gross negligence. 
Applying the same mode of reasoning to the second 
case — ^that is, where the bailment is made by the bailor, 
without reward to him, and for the sole benefit of 
the bailee — ^it would be but reasonable to conclude thai 
the bailee should be required to exercise the utmost 

1 Doormaa r. Jenkms, 2 A. & E. 256 ; Booth v. Wilflon, 1 B.& A. 61. 
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diligence and care^ in the preservation of the thing en- 
trusted to him^ it being so entrosted for his ezclasiye 
benefit ; and sach is the law/ for in the case of commo- 
datfuM, the bailee is held liable for slight negligence — 
indeed^ he is held to represent himself to the bailor 
as a person of competent skill to take care of the thing 
lent.^ The third case remains^ that in which the bail- 
ment is for the mutual benefit of bailor and bailee. It 
i}herefore necessarily takes the middle position between 
the two former. It is not necessary that there should 
.he gross negligence in order to make the baUee liable ; 
on the other hand^ he cannot be held liable for slight 
-negligence. Between the two there is such diligence 
as a prudent man would exercise towards his own. The 
bailor has no right to expect more^ the bailee cannot be 
supposed to have promised less.^ He is not expected 
'to anticipate and provide against extraordinary dan- 
gers ; but if an uncommon or unexpected danger does 
arise^ he is bound to nse efforts proportioned to the 
emergency to ward it off. * 

In connection with bailments^ three subjects call for 
special notice ; viz.^ BiUs of Lading, Lien, and Pawn. 

A Bill of Ijading. — A biU of lading is a written con- 
tract between the master or captain of a ship^ on be- 
half of his principals^ the shipowners^ on the one part^ 
and the person named as shipper of the goods on be- 
half of the person who^ at the time of shipment^ is his 
. principal^ on the other part^ by which it is agreed that 
the shipowners shall deliver the goods — ^the subject of 
. ^e contract — to a third person^ styled the consignee. 

1 See Wil8on v. Brett, 11 M. & W. 115, per Parke, B. 
' See Dean v, Keate, 3 Gamp. 4. 
s Leek V, Maestair, 1 Camp. 138. 
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WbiQD, signed by the master, tiie bill of lading is ut 
acsknowledgmeat under his haad that he has reeeiyed 
saeh goods, and of his undertakiiig to deliver them to 
tiie oonsignee ot his assignee. A hill of lading is a- 
negotiable instrumenU Being saeh, bs a general piin- 
ciple, end(»rsement of it by the consignee to anotherj 
styled his assignee, vests the property — tiie sttbjeot of 
the oontraot— in that assignee, who, by like means, 
may vest it in hisSB&i^ee, and so on ad infinHwrn* It 
does not, however^ foUow that the mere eadorsememt 
of the bill of ladmg dhanges the property in the goods, 
the snbjeot of that bill.^ 

Zoen.^— The right df lien is either by Common Lanr 
or by agreement. By the Common Law, it is the right 
given to every one who, by request, and for reward, has 
bestowed labour and sldll on, and in the alteration and 
unprovement of, the personal properly of another,- to 
retain possession of such property till payment for the 
services rendered. It does not arise in the case of 
mere outlay* incmred upon or for the property. 

By agreement, thid right of lien may either be graaited 
where denied by the Common Law, or taken away 
where given by it. The agreement may be ^ther in 
express terms, or by necessary implication, arisingfiropk 
the nature of the subject-matter,^ or by usage commou 
to a trade or peculiar to the parties, as evid^iced by 
their former dealings with each other. 

1 See Evans v. Harlett, 1 Lord Bay. 271 ; Wright v. CamplMll, 4 
Burr. 2061 ; CaJdweU r. Ball, 1 T. E. 205. 

3 See Smith's Mercantile Law, pp. 553 — 561. 

' A liv«ry' stable keeper has no hen for the keep of a horse, nor aa 
agister for its ag^ment, though a trainer has for the cost of le$9p and 
training ; so has a miller for grinding com into flour ^ a shipwright for 
repairing a ship, and the IQce. {See 8mith*e M, L, p. 555.) 

^ For example, an agreement stipulating for payment in a particular 
-uumer, and out of a particular fund, rebuts the notion of a lien. 
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There too two spedes of lien known to the law, viz^, 
partieular md general. 'Partioalar lien' attaches to 
the apedfio goods in respect of which the debt arises. 
' General lien ' ^ is claimed in respect of a . general 
biJanoe of account. The lien attaches to the goods, not 
to the person, of the debtor ; consequently transmutation 
of ownership does not affect the lien. 

The lien beii^ incidental to possession, it is lost with 
the loss of possession. Loss of possession^ in the case 
of lien, is not confined to the actual pai*ting with the 
possession of the goods ; it extends to any change in 
the character of the holding,' and any claim to retain 
possession, based upon an alleged right other than the 
lien, is held to be a waiver of the Ken. It is also lost 
by abusing the goods, e,g., by selling or pledging them. 
As tho lien arises by virtue of debt, either payment, 
the accepting of a secority for tho payment of the same 
debt payable in ftUuro, any new arrangement as to 
mode of payment, or a tender of the amount justly doe 
though less than that demanded, destroys it, as does a 
refusal to accept that amount, even though there be no 
tender. So long as the lien attaches, the goods cannot 
be seized in execution for the debts of the real owner.' 

*■ Oenbeal Libn. — Genex&l lien did not exist at Common Lav. It 
therefore depends npon the agreement of the parties, expresssd or 
understood, or upon the usage of trade, and the decisions of the Courts 
of Law thereon ; e.ff., a fetctor has a lien on all the goods in IHg 
hand, as factor, for tiie balance of his customer's geaenl account ; an 
attorney apon the papers of his client, which have come into his hands 
in the course of his professional employment ; a banker upon the secu- 
lities of his customer to whom he has adyanced money, but not on 
muniments pledged for a specific sum, or negotiable instruments belong- 
ing to a third person, though lodged by a customer; so has a csJico- 
pnnter, a dyer, and a wharfinger, provided it be the custom of that 
place ; a fuller has not. 

' For instance, if the person havmg the Hen causes the goods to be 
taken' in execution at his own suit, and then purchases them. 

* For cases in support of these several propositions, see Smith's Mer- . 
cantile Law, p. 653 et stq. 



494 ALIEKATION SX OONTBACTa QOiXiIFIED. 

Pawn or Fledge.^ — ^The contract of pawn may be 
defined^ to be the bailment^- mcbde by one, styled the 
pawnor, and accepted by another^ styled the pawnee,^ 

* See, The Contract of Pawn,* by Francis Turner. 
Sir William Jones defines pawn to be 'a bailment of goods bjr a 
debtor to bis creditor, to be kept till the debt is discharged.* (Treatise 
on Baihnentif p. 118.) Lord Holt, mentioning pawn as the fourth clalss 
of bailments, says, ' It is when goods or chattels are delivered to another 
as a pawn, to be a security for money borrowed of him by the bailor, 
and this is called in Latin vadiumy and in English a pawn or pledge.* 
{Coffgsv, Bernard, Zd, Raymond^ 909. See Smith* a Z, C, i. 171.) 

> See Bailor and Bailee, as to their rights, duties, and obligatioiis in 
gen^nl, and of bailees for Trainable consideration in particuLur. 

^ Though, like all other contracts, that of pawn may be made by any 
citizen competent to contract, those who make a business of lending 
money upon the pledge of personal property — i.e,, those who exercise 
the trade or business of a pawnbroker — are controlled in such business 
by the 35 & 36 Vic. c. 93, which, by s. 6, declares the following to be 
pawnl^rokers within the meaning of the Act — 1.0., ' every person who 
keeps a shop for the purchase or sale of goods or chattels, or for taking 
in goods or chattels by way of security for money advanced thereon, and 
who purchases or receives or takes in goods or chattels, and pays or ad- 
vances or lends thereon any sum of money not exceeding £10, wifli or 
under an agreement or understanding, expressed or implied, or to be, 
fromthenature or character of the dealing, reasonably infenred, that those 
goods orchattelsmaybeafkerwardsredeemedorrepurchasedonanytetms.' 
By sec. 37» all such persons are required, imder a penalty of £50, to take 
ont yearly an excise license. Sec. 15 and sched. 3 limit and determine 
tiie rate of profit a pawnbroker is. allowed to take. Sec. 12 requires, all 
pawns to be entered in books by the pawnbroker, who is, by sec. 14, 
further required to give a pawn-ticket to the pawnor. Sec. 16 enacts 
that, if required, the pawnbroker shaU give a receipt for tiie amount of 
loan and profit received, when the pledge is redeemed. Sees. 33 & 34 
impose penalties for unlawfully pawning, or attempting to pawn, the 
; property of others ; sec. 32 for unlawfully receiving ; and sec. 34 empow- 
ers the pawnbroker to detain the person tendering or the thing tendered 
under either of the circumstances therein described. Sec. 35 directs 
that persons knowingly taking in pledge unfinished goods or linen, or 
apparel entrusted to others to wash or mend, shall forfeit not more 
than double the sum lent, and restore the goods. Sec. 36 empowers 
peace-officers to search for unfinished goods, &c., and to restore them 
to the owner. Sec. 30 requires the pawnbroker to restore goods imlaw- 
fully pawned. Sees. 16, 17, and 18 determine the time within which 
pledges are redeemable. Sec. 25 empowers the pawnbroker to deliver 
up the goods to any person producing the pawn-ticket, upon payment 
of the loan and profit, within one year and seven days, or before sale, 
as the case may be. (See sees. 17 & 19.) Sec. 29 makes provision for the 
case where the pawn-ticket is lost. See. 17 makes goods pawned for 
10«. or less the absolute property of the pawnee, if not redeemed within 
one year and seven days. Sec. 19 requires pledges above that value to 

I 
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of the goods or chattels personal^ of the pawnor,' as a. 
pledge or collateral secaritj' for the due performance 
of a principal contract.* 

Though the pledge is commonly made to secure the 
payment of money lent, it is not necessarily so^, 

Pawnbb^s Interest. — By the bailment a qualified 
property only in the thing pledged is passed by the 
pawnor to the pawnee ; for, as Fleming, C. J., observed, 
' Pledging does not make an absolute property, but is 
a delivery only until payment, &c., and may be re- 
demanded at any time upon payment of the money; for 
it is delivered only as a security for the money lent, and 
there is a difference between the mortgaging of lands and 
the pledging of goods ; for the mortgagee has, at law, an 

be disposed of, if at all^ hj public auction. Sec. 22 compels the 
pawnbroker to account for tiie surplus, on sale within three years, 
subject to set-off. Sec. 27 makes the pawnbroker liable for the pledge, 
if destroyed or damaged by fire, and determines the extent of such 
liability. Sec. 28 renders him liable also for depreciation in value, 
resulting from negligence in the bailment. By sec. 24 he is empowered 
to make special contracts, subject to certain restrictions. There are 67 
sections in all, which see. 

^ Beal estate may be mortgctged^ it cannot be paumed. A govem- 
ment officer cannot assign his future accruing pay. Assignments, 
whether by way of pawn or otherwise, involving Champerty or Main- 
tenance, are illegal. Chattels, bills, choses in action, money and all 
other forms of personal property, maybe pawned by their owners. As 
to the various Acts concerning State property — e.ff,, military and naval 
stores, the clothes and accoutrements of government servants, &c. — see 
Turner's Contract of Pawn, pp. 31 — 39. 

' As to pawn by persons hiEiving no property or but a qualified pro- 
perty in the goods, aeepost, 498, n. 1. 

' Story says, * It is of the essence of the contract, that the thing should 
be delivered as a security for some debt, or engagement, whether of the 
pawnor or some other person. The delivery may take place on account 
of a future as well as of a past debt or engagement, upon condition or 
absolutelyj for a limited time or for an indefinite period.'' {Bailmenta^ 
8. 300.) If the pawn be given in the way of a guarantee for a third party, 
it will be as good, and tiie pawnee will have the same rights, as if it 
were pledged on the pawnee's own account ; as when A. deposited 
money witii B. as security for the delivery of goods by him. jJCaaack v, 
Chrkej 2 BtOst, 306.) 

^ See Contracts of Indemnification, *• Principal and Surety.' 

* See note 3. 
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absolute interest in the land, whereas the other has but 
a special property in the goods, to detain them for his 
security.^ The performance, therefore, of the principal 
contract on the part of the pawnor, immediately revests 
in him hisoriginalpropertyin the thing pledged* Hence, 
in the case of money lent, a refosal to deliver the pawn 
upon payment or tender of payment of the money 
lent, will support an action for trespass on the case.' 
Another conseqaence that flows from the contract of 
pawn passing a mere qualified property, is this, — 
that, even should the parties insert in their contract 
a clause providing that, if the terms of the contract 
are not strictly fulfilled, the pledge shall be irre- 
deemable, such clause is of no effect, for the non- 
{iilfihnent of the principal contract does not change the 
nature of the collateral. The right given by the 
collateral contract is, upon breach of the principal con- 
tract, to sell^ the pledge, and out of the proceeds to 
retain sufficient to satisfy the principal contract.^ If 
the pawnee does not exercise the right, the property 
remains with him in its character as pledge; and, upon 
a tender of the debt at any time, he is bouixd to restore 
it.^ The pawnor's right to redeem is not affected by 

1 Batcliff V. Davies, Cro. Jac. 245. 

' See Isaack v. Clarke, 2 Bulst. 309. * See poMt, 498, n. 3. 

* Interest. — The pledge applies not only to the debt or other 
engagement, but also to the interest and all the inrn'dental charges and 
expenses due thereon. If, for instance, a pledge is for a debt, it covers 
the interest upon the debt. If interest is expressly stipulated for, it 
follows, from the presumed intention of the parties, that the pledge 
is to cover both principal and interest. If interest is not stipulated for, 
and yet is due ex mord, because of the unjust delay of the pledgor to 
pay the debt when he ought, that also, in equity, is required to be paid 
as well as the principal, before a redemption of the pledge is allowed * 

.for here the rule of the Boman law justly applies — Mintu tohitj qui 
tardius hhit; nam et tempore minus eolvitur, (Story on Baihnmtt 
8.806.) . ' 

* See Glanville, lib. 10, cL 6. Stoxy on Bailments, as. 346, 346. 
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the Statutes of Limitations^ unless^ perhaps^ where a 
certain day lias been fixed by tbe parties as that on 
which the redemption shall take place.^ Again^ from the 
fact that the pledge is deposited solely as a secority^ 
it follows that^ as a general proposition^ the pawnee has 
no right to derive any other benefit from the property 
so pledged.* 

From the fact that one cannot legally grant to 

» Kemp V, Westbrook, 1 Vea. 278. 

' See Lord Hardwicke in G^e v. Bulkeley, Bidgeway (Temp. 
Haidwicke), 278. 

8 Pawnee's duty to account, and sight to usb the Pawn. — ^Itis a 
Common Law duty of the pawnee to render a due account of all the 
income, profits, and advantages derived by him &om the pledge, in all 
cases where such an account is within the scope of the bailment. If 
the pawn consists of cows, horses, or other cattle, the profits of their 
labour are to be accounted for, if within the contemplation of the 
parties. The pawnee is at liber^ to charge aU the necessary costs and 
expenses to which he has been put, and to deduct them from the 
income or profits. If he has sold the pledge, he is bound to account 
for the proceeds, and to pay over to the pawnor the surplus beyond his' 
debt or other demand, and the necessary expenses and charges. {Story 
on Bailments, s. 343.) 

Use of Pawn. — ^Whether the pawnee is or is not entitled to use the 
pawn, must necessarily depend in great measure upon the nature of 
the thing pledged. "Mx, Justice Story deduces from the Common Law 
authorities the following propositions : viz. — (I) If the pawn is of such 
a nature that the due preservation of it requires some use, such use is 
not merely justifiable, but is indispensable to the faithful discharge of 
the duty of the pawnee. (2) If the pawn is of such a nature t£it it 
will be worse for the use — such, for instance, as the wearing of clothes 
that are deposited — there the use is prohibited to the pawnee. (3) If the 
pawn is of such a nature that the keeping is a charge to the pawnee, 
as if it is a cow or a horse, there the pawnee may milk the cow and use 
the milk, and ride the horse, by way of recompense for the keeping. 
^4) If the use will be beneficial to the ^awn, or it is indifferent, there 
it seems that the pawnee may use it ; as if the pawn is of a setting dog, 
or of books, which will not be injured by a moderate use. {Treatise on 
BaihnentSj s. 329.) Sir William Jones indeed says, ' If pawns cannot 
be hurt by being worn, they may be used, but at the peril of the 
pledgee ; as if chains of gold, earrings, or bracelets, be left in pawn 
with a lady, and she wears them at a public place and be robbed of 
them, on her return she must make them good.' {TrectttM on Bailments^ 
p. 81.) But Lord Holt says, * The pawn is in the nature of a deposit, 
and, as such, is not liable to be used.' {Coggs v, Bernard, JSmith^s 
Z. O. L 171.) 
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another that which he does not himself possess, it 
follows that the pawnee cannot detain from the real 
owner, who has the immediate right to possession, an 
article that he has receiyed in pawn from another.^ 
Again, from the fact that by contract the pawnee has 
received and accepted the article as a bailee, with con- 
sideration, he renders himself liable, accordingly, for 
negligence in its keeping.^ 

And, lastly, from the fact that the contract of pawn 
is but a collateral contract, it follows — (1) That a breach 
of the principal contract is a condition precedent to the 
right created by the collateral contract, viz., to sell 
the pledge;* and (2) That the mere fact of the pawnee 

^ Pbopebty in ths Pawn. — ^Under this head two distiiict cases ma^ 
be considered ; viz. — (1) Property pledged, in which the pawnor had no 
property, or that merely of a finder ; and (2) Property pigged, in which 
the pawnor had hut a qualified proper^ ; his qusdified property not 
extending to the right to pledge, or, if including that right at the date 
of the pawn, such right has ceased, the article being still in pledge. 
As to the first, we may remark, that if a person pledges with another, 
property to which he has no title, and which he has no right to pledge, 
the real owner may interfere and get possession of the property. 
{Cheesman v, Ewall, 6 Ex, 341.) The Pawnbrokers' Act, 35 & 36 
Vic. c. 93, s. 36, makes, as we have ahready seen {ante^ p. 494, n. 4), 
amx)le provision tor the restoration to the true owner of any goods 
unlawrally pawned; and see the Metropolitan Police Courts Act, 
2 & 3 Vic. c. 71, s. 27. In illustration of the case of the x>awn 
of property in which the pawnor has but a qualified property, we 
may mention — (1) That of a pawn by one of property possessed 
by him as a factor. The employment of a fSEUitor being to selly 
it was established law that he could not so pledge the goods en- 
trusted to him to sell, as to give the pawnee any claim as against 
their owner. See cases cited in Smitii's Mercantile Law, 6th ed., 
140, and Turner's Contract of Pawn, p. 46. But now, by the 
Factors' Act, 4 Geo. lY. c. 83, amended by 6 GUso. lY. c. 94, and 
by 6 & 6 Yic. c. 39, the law is somewhat altered; by sec. 6 of 
cap. 94, a pledge by a known agent is made valid as against his prin- 
cipal to the amount of the agent's interest in the g^oods at the time of 
their pledge. (2) If the pawnor has only a limited title to the thing, 
as for life or for years, he may still pawn it to the extent of his title ; 
but when that expires, the pawnee must surrender it to the person who 
succeeds to the ownership, although the pawnee had no notice that the 
pawnor was not the absolute owner. {Hoare v. Farker, 2 T, E, 376.) 

' See Bailees, their responsibility for negligence. 

' When the contract is entered into with a pawnbroker, the statute. 
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exercising the right of sale created by the collateral 
contract^ does not extingaish his rights created by the 
principal contract.^ 

as we have already seen (ante, p. 494, n. 4), determines when the principal 
contract shall be deemed to be broken, and the right of sale to accrue. 
When the contract is not with a pawnbroker, and the date for the per- 
formance of the principal contract is fixed, there is no difficulty, the 
pawnee may sell (3 Salk, 267) ; but, even in that case, the pawnee 
should give notice of his intention to sell. When the contract is not 
with a pawnbroker, and no date is fixed for the performance of the 
principal contract, the pawnee has the right, upon request, to insist 
upon a prompt fulfilment of the engagement, and to require the pawn 
to be sold on neglect or refusal of the pawnor to comply. {Story, s. 
308.) 

^ The pawnee can therefore maintain an action upon the principal 
-contract for the difference between the money lent, pltu the interest, 
and the sum realised by the sale of the pledge. (8ee Story j s. 314 ; 
Ayliffe, 21, 22; South Sea Co, v. Duncomb, 2 Sir. 919.) Indeed, the 
pawnee's possession of the pawn does not suspend his right to proceed 
■against the pawnor for his whole debt or engagement, without selling 
the pawn, it being a mere collateral security. {Anon. 12 Mod, 664.) 
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CHAPTER XVIL 

ALIENATION IN TRUST. 

When property is placed by its owner (A.), or his 
agent^ in the hands or under the control of another 
(B.)^ that it may be kept or used for the benefit of the 
owner (A.), or some third person or persons (C.) nomi- 
nated, ot to be nominated, by him, or his agent ap- 
pointed for that purpose, it is said that a trust i^ 
created. The person so transferring the property, or 
the control over it, is styled the creator , or declarer of 
the trust; the person to whom that property or control 
is transferred, is styled the trustee ; and the person for 
whose benefit it is so transferred, is styled the 6cn«- 
fidary. These terms, creator or declarer, trustee, and 
6en«/Jaary, may be regarded as the generic terms nsed 
by our law to express the several parties to a trust. 
As indicating, however, these same parties in rektion 
to specific subjects of trust, other terms are employed > 
e. g., in the case of — 

1. Personal property physically transferred to an- 
other upon trust, the act, as already explained,^ is ex- 
pressed by the generic term bailment, the specific term 
depositum being used when the object of the trust i& 
the mere preservation or taking charge of the subject 
of the trust ; and mcmdattim, when something is to be 
done to or with it by the bailee. The trastee, in the 
case of a bailment, is ordinarily styled simply bailee> 

^ See ante, p. 483. 
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though sometimes^ according to the nature of the bail- 
ment^ he is distinguished by the terms depositee or 
mandate, as the case may be; and the trustor^ the 
bailor, deposU^r, or mandator, 

2. In the case of real property transferred to the 
trustee by feoffment^ the creator of the trust is styled 
the feoffor or grantor, the trustee the feoffee or grantee, 
and the beneficiary the cestui qui trust. 

S« In the case of property^ whether real or personal^ 
put in trust otherwise than as above^ speaking generally^ 
the trustor is styled the creator of the trust, the person 
to whom it is entrusted the trustee, and the beneficiary 
the cestui qui trust. 

Again^ as indicating^ not merely the persons, but 
the instrument or circumstances under which the trust 
is created, we have still further descriptive titles; 
e. g. — (] ) When the trust is created by last will and 
testament, the creator is styled the testator, the trustee 
the executor (there may be trustees eo nomine, as well 
as executors), and the beneficiaries the devisees or 
legatees. (2) When the property (personalty) of a person 
deceased without having made a wiU, is intrusted by 
the Court for administration, the deceased is styled 
the intestate, the trustee the administrator, and the 
beneficiaries the distributees. (8) When the property 
is vested in trustees, and a power of appointment is 
given by the creator of the trust to a third person, the 
trustor is styled the creator of the trust, his agent to 
appoint the declarer or appointor, and the beneficiaries 
the appointees. (4) When the property put in trust is 
that of a bankrupt or insolvent, he is termed the 
debtor, bcmhrupt, or insolvent, the fiduciary the trustee, 
and the beneficiaries the creditors. (5) When the pro- 
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perty to be administered- is that of a lonaticj so found 
by inqnisition, the fiduciary is styled the committee ; 
and (6) When it is that of a felon^ the fiduciary is styled 
the administrator or curator.'^ Under whatever circum- 
stances the relation of fiduciary and beneficiary is created^ 
and by what names soever the respective parties are 
designated^ the legal relation is essentially the same^ 
and the rights and duties of the parties in the main 
identical^ for common to all is the fact^ that the property 
of one is placed in the hands or under the control of 
another^ to be applied by him for the benefit of some- 
one other than himself. I propose, therefore, to con- 
sider the principles common to fiduciary relationships 
in general, under the head of 'AUenation in trust/ 
Under the titles 'Bankrupt,' 'Bailee,' 'Succession,^ 
&c., reference is made to specific fiduciaries. 

Speaking generaUy, it may be said, that property 
of every description, and wherever' situated, may be 
alienated in trust,' provided the purposes of the trust 
are not unlawful. 

1 See 33 & 34 Vic c. 23. 

' For whsD. the property is oat of the jaiifidiGtiQn, piOTided the 
trustee is within it, as the Court acts in pertonam, it will enforce the 
tmst, even in reepect of real estate, to the extent of its ahility to can* 
trol tiie trustee; e.g., it wiU decree an aocoont of the rents and profits. 
{Ttfm V. BaUitnore, W. # T. Z. CI iL 923 ; wU^ p. 241, n. 1.) 

s Speaking generaUy, aU persons who can hold and dispose of pro- 
perty, oan impress a triist upon it. And all persons not disqualified 
firom holding property, may he apjKnnted trustees of it. Though an 
io&nt should not he appointed a tmstee, it not unfrequently happens 
that trust property devolves upon one. The inconvenience attending 
such oocnirence has, however, heen afanost entirely removed by the 
Trustee Acts, 13 & 14 Yic. c. 60 (1850) and 15 & 16 Yic c. 55 (1852). 
As, by 33 ft 34 Yic c. 14, aliens are empowered to hold real estates 
benefidaUy, it would seem that there can be now no objection to their 
being appointed trustees. The property hdd by a bankrupt in troat 
is, as we have seen («M<r, p. 263), expressly exempted fiom the operatioii. 
of the Act, which vests aU his other property in his assignee. But^ 
though the person origiDaUy creating the tmst may practically 
appoint whonisoever he may think fit» when the nght of nomination is 
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When, among other things/we consider — (1) that 
the rights and duties attached to fiduciary as distin- 
guished from absolute dominium are widely different, 
and necessarily regulated by the nature of the par- 
ticular trust ; (2) that the fact of possession commonly 
raises the presumption of ownership, by which pre- 
sumption the conduct of men relatively to each other 
is largely regulated; (3) that, great as is the dis- 
tinction between a gift and a trust, yet the bare fact 
of the voluntary transfer of property without conside- 
ration is, under certain circumstances, equally con- 
sistent with the notion or presumption of a gift, and 
with that of a trust ; and (4) that the bare fact of the 
legal right to transfer in trust, would open a wide door 
for fraud, on the part either of the creator of the trust or 
the trustee, unless carefully guarded ; — ^we naturally ask, 
and seek an answer to the f oUowing questions :— 

1 . Under what circumstances, if any, does the law 
revise to allow a trust to be impressed upon property 
{1) for the benefit of the creator, (2) for the benefit of 
another or others? 

2. Under what circumstances, if any> does the law 
itself impress a trust upon property, independently of 
its owner, (1) for the benefit of the owner, (2) for the 
benefit of another or others ? 

3. By what evidence is the fact of a trust having 
been created required to be, or may it be established ? 

4. What estate is possessed by the trustee in the 
subject of the trust, (1) as to quality, (2) as to quan- 
tity? 

granted to another, or devolves upon the Court, it should not, except 
under peculiar circumstances, be exercised in favour of a near relative 
.•of the cestui qui trust. {JFilding v. Bolder ^ 21 Bea, 222.) 
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5. What are tibe rights and duties of the tmstee 7 

6. What are the rights and dnties of the beneficiary ? 
I propose to answer the first qaestion nnder the 

title^ ^Bestrictions v/pon alienation in trusV The answer 
to the second question will be found in sections 3 and 
4 of the title^ * Evidence of trust* 

Bestrietions upon Alirniation in Trust. — ^The re- 
strictions upon alienation in trust come under one of 
two heads^ viz.^ — ^as being contrary to the public policy^ 
or as being in fraud of some person^ or persons^ whose 
interest in the property put in trust, is thereby iujuri- 
ously affected. As contrary to pubUc policy, we may 
mention trusts in violation of the Mortmain Acts^ and 
trusts in consideration of future illicit cohabitation, 
&c. 

As instances of trusts in fraud of the rights of 
others, we have trusts of property made to defeat the 
rights of creditors, trusts in fraud of the marital rights 
of a husband, &c. 

Trusts in Fraud of Creditors, — A debtor cannot 
vest his property in one of his creditors for the pur- 
pose of hindering and delaying his other creditors, and 
compelling them to come to terms; for such a deed is 
fraudulent and void.^ 

In Appendix A. we have traced the history of the 
struggle to emancipate realty from its feudal bondage, 
and in so doing have reviewed, as far as our Umits 
permit, the objects and effect of the Statute of XJses^ 
which had sole reference to realty. By 3 Hen. VU- 
c. 4, ' all deeds of gift of goods and chattels made oir 
to be made of trust to the use of that person or persons 

^ See < Mortmain Acts,' post. 

s Smith f;. Hurst, 10 Hare, 30 ; and see Baokniptcy- Act, 1869, sec. 91. 
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tJiat made the same deed of gift be void and of none 
effect/ By 18 Eliz. c. 5, voluntary deeds of assign- 
ment of real or personal property are declared void 
us against creditors to whom the grantor is indebted 
at the date of the assignment. By 27 Eliz. c. 4, 
Tolmitary deeds are declared void as against bond 
fide purchasers; and by 17 & 18 Vic. c. 36 (1854), 
amended by 29 & 80 Vic. c. 96, entitled 'An Act 
for Preventing Frauds upon Creditors by secret Bills 
of Sale of personal Chattels,^ — ^after declaring that, 
' Whereas frauds are frequently committed upon cre- 
ditors by secret bills of sale of personal chattels, whereby 
persons are enabled to keep up the appearance of being 
in good circumstances, and possessed of property; and 
the grantees or holders of such bills of sale have the 
power of taking possession of the property of such 
persons, to the exclusion of the rest of their creditors,' 
it is enacted : — 

Sec. 1. * Every bill of sale^ of personal chattels, made 

^ ' In construing this Act the following words and expressions shall 
have the meanings hereby assigned to them, unless there be something 
in the subject or context repugnant to such constructions ; (that is to 
say,) 

' The expression ** bill of sale" shall include bills of sale, assignments, 
transfers, declarations of trust without transfer, and other assurances 
of personal chattels, and also powers of attorney, authorities, or licences 
to take possession of personal chattels as security for any debt ; but 
shall not include the following documents, that is to say, assignments 
for the benefit of the creditors of the person making or giving the 
same ; marriage settlements ; transfers or assignments of any ship or 
▼essol, or any share thereof; transfers of goods in the ordinary course 
of business of any trade or calling ; bills of sale of goods in foreign 
parts or at sea ; bills of lading ; India warrants ; warehouse-keepers cer- 
tificates ; warrants or orders for the deliyery of g^ods, or any other docu- 
ments used in the ordinary course of business as proof of the possession 
or control of goods, or authorising or purporting to authorise, either by 
endorsement or by delivery, the possessor of such document to transfer 
or receive goods thereby represented : 

'The expression <' personal chattels" shall mean goods, fomiture, 
fixtures, and other aiiicles capable of complete transfer by delivery ; 
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after tlie passing of this Act, either absolutely or con- 
ditionally^ or sabject or not subject to any trusts^ and 
whereby the grantee or holder shall have power, either 
with or without notice^ and either immediately after 
the making of such bill of sale, or at any future time, 
to seize or take possession of any property and effects 
comprised in or made subject to such bill of sale, and 
every schedule or inventory which shall be thereto an- 
nexed or therein referred ^o, or a true copy thereof, 
and of every attestation of the execution thereof, shall, 
together with an affidavit of the time of such bill of 
sale being made or given, and a description of the 
residence and occupation of the person making or 
giving the same, or, in case the same shall be made or 
given by any person under or in the execution of any 
process, then a description of the residence and occu- 
pation of the person against whom such process shall 
have issued, and of every attesting witness to such bill 
of sale, be filed with the officer acting as clerk of the 
docquets and judgments in the Court of Queen's Bench, 
within twenty-one days after the making or giving of 
such bill of sale (in like manner as a warrant of at- 
torney, in any personal action given by a trader, is now 

and shall not include chattel interests in real estate, nor shares or 
interests in the stocks, funds, or securities of any government, or in the 
capital or property of any incorporated or joint stock c-ompany, nor 
choses in action, nor any stock or produce upon any farm or lands 
which by virtue of any covenant or agreement, or of the custom of the 
country, ought not to be removed from any farm where the same shall 
be at the time of the making or giving of such bill of sale : 

* Personal chattels shall be deemed to be in the " apparent posses* 
sion" of the person making or giving the bill of sale, so long as they 
shall remain or be in or upon any house, mill, warehouse, building, 
works, yard, land, or other premises occupied by him, or as they ahiJl 
be used and enjoyed by him in any place whatsoever, notwithstanding 
that formal possession thereof may have been taken by or given to any 
3ther person/ 



ALIENATION IN TBUST^ 507 

by law required to be filed), otherwise sucli bill of sale 
shall, as against all assignees of the estate and effects 
of the person whose goods, or any of them, are com- 
prised in such bill of sale under the laws relating to 
bankruptcy or insolvency, or under any assignment for 
the benefit of the creditors of such person, and as 
against all sheriffs' officers and other persons seizing 
any property or effects comprised in such bill of sale, in 
the execution of any process of any court of law or 
equity, authorising the seizure of the goods of the 
person by whom or of whose goods such bill of sale 
shall have been made, and against every person on 
whose behalf such process shall have been issued, be 
null and void to all intents and purposes whatsoever, 
so far as regards the property in, or right to, the pos- 
session of any personal chattels comprised in such bill 
of sale, which at or after the time of such bankruptcy, 
or of filing the insolvent's petition in such insolvency, 
or of the execution by the debtor of such assignment 
for the benefit of his creditor, or of executing such pro- 
cess (as the case may be), and after the expiration of 
the said period of twenty-one days, shall be in the 
possession or apparent possession of the person making 
such bill of sale, or of any person against whom the 
process shall have issued under or in the execution of 
which such bill of sale shall have been made or given, 
as the case may be/ 

Sec. 2. ' If such bill of sale shall be made or given, 
subject to any defeasance or condition or declaration of 
trust not contained in the body thereof, such defeasance 
or condition or declaration of trust shall, for the pur- 
poses of this Act, be taken as part of such bill of sale, 
and shall be written on the same paper or parchment 
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xnisapplied by a solicitor to whom the trustee handed 
it to invest.^ 

Mixing. — ^Though it is held that a trustee is not ex- 
pected to take more care of the trust property than he 
does of his own^ he is required to keep it separate and 
distinct from his own, in order to prevent the possi- 
biUty of its being affected by his personal embarrass- 
ment, as in the case of his bankruptcy, or a right of 
set-off against him ; hence, if upon the failure of his 
banker, it is found that the trust-money has been paid to 
his own credit, or mixed with his own monies, instead 
of being paid into a separate account to the credit of the 
trust, he will be held personally liable to refund it.^ 

Beducticni into Possession. — When the trust funds 
consist, in whole or in part, of ehoses in action, the 
trustee should reduce such ehoses in action into pos- 
session, if so required by the trust instrument.^ 

Conversion, — ^He must realise and convert property, 
which is not invested in such securities as the trust 
authorizes, within a year from the testator's death, and 
he is allowed that time for the purpose even where the 
will directs him to do so immediately after the tes- 
tator's death.^ 

Accounts, — He must keep proper accounts, and be 
constantly ready to furnish them, together with all 
information relating to the trust property, when pro- 
perly called upon ; for, if he neglects, and is compelled 
by suit to do so, he will be visited with the costs of 
such suit.^ In taking accounts, however, against a 

1 Bostock V. Floyer, 35 Beav. 603. 

^ See Massey f^ Banner, 1 J. & W. 241. 

8 Wiles V, Gresham, 2 Drew, 268. 

* Sculthorpe v. Tipper, L. R. 13 Eq. 232. See * Conversion,* pott, 

» Pearse v. Green, IJ. & W. 136 ; Ottley v, Gilby, 8 Bea. 602. 
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trastee, when it is soaght to make him personaUy 
liable^ the Court will consider his good faiths and will 
make every fair allowance in his favonr.^ 

Indemnity and Meimbursement. — By 22 & 23 Vic. 
c. 35, s. 31/ every trust instrument is to be deemed 
to contain clauses for the indemnity and reimburse- 
ment of the trustees ; but such clauses afford no secu- 
rity to a trustee neglecting to take the necessary steps 
to secure the trust fund.* A trustee may, however, be 
made irresponsible— e. g., even for permitting a co- 
trustee to receive the funds, and omitting to see to 
their due application-— by a special indemnity claiiseJ' 

Suspension of Powers. — ^The institntion of a suit for 
the execution of the trust suspends, ipso factoy the 
trustee^s powers ; he should consequently abstain from 
further acting in relation to the trust without the in- 
structions or sanction of the Oourt.^ 



» McDonnell v. White, 11 H. L. Ca. 670. 

' Every deed, -will, or other instrument creating a trust either 
expressly or by implication, shaU, vdthout prejudice to the clauses 
actually contained therein, be deemed to contain a clause in the words 
or to the effect following ; «. e, — * That the trustees or trustee for the 
time being of the said deed, will, or other instrument, shall be re- 
spectively chargeable only for such money, stocks, funds, and securities 
as they shall respectively actually receive, notwithstanding their 
respectively signing any receipt for the sake of conformity ; and shall 
be answerable and accountable only for their own acts, receipts, 
neglects, or defaults, and not for those of each other, nor for any 
banker, broker, or other person, with whom any trust monies or 
securities may be deposited, nor for the insufficiency or deficiency of 
any stocks, funds, or securities, nor for any other loss, unless the same 
shall happen through their own wilful default respectively ; and also 
that it shall be law%il for the trustees or trustee for the time being of 
the said deed, will, or other instrument, to reimburse themselves or 
himself, or pay or discharge out of the trust premises all expenses 
incurred in or about the execution of the trusts or powers of the said 
deed, will, or other instrument.' 

s Dix V. Burford, 19 Bea. 409. 

* Wilkins v, Hogg, 3 Giff. 116. 

* See Walker t;. Smalwood, Amb. 676. 
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Release, — ^When his daties are at an end^ and his 
accounts rendered^ the trustee is entitled to his release^ 
and he may refuse to pay over the trust funds without 
a full discharge.^ 

See 30 & 31 Vic. c. 132, entitled ' An Act to re- 
move doubts as to the power of trustees, executors, 
and administrators, to invest trust funds in certain 
securities, and to declare and amend the law relating 
to such investments* ; 32 & 33 Vic. c. 46, entitled 'An 
Act to abolish the distinction as to priority of pay- 
ment which now exists between the specialty and 
simple contract debts of deceased persons/ 

The Bights and Duties of the Beneficiary. — As 
principal, the beneficiary or cestui que trust is entitled 
to the enjoyment of the fruits of the trust ; he may, by 
the instrumentality of the Court, compel his agent, the 
trustee, to perform the duties of the trust.* It is his 
duty, the trust having been faithfully executed, to re- 
lease the trustee. 

1 Re Wright, 3 K. & J. 421. 

2 Foley V, Bumell, 1 B. 0. 0. 274. 
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CHAPTER XVIII. 

SUCCESSION. 

Thb last subject to which our attention is naturally 
directed in the consideration of Private Law, is that of 
the succession to the property of the deceased. 

Though the right to alienate inter vivos is an ad- 
mittedly necessary incident of that dominium enjoyed 
by the subject, which is styled absolute, it is obvious 
that such right is rarely or never exercised in more 
than a limited degree. It may be laid down as a 
general proposition that no one, during his life, volun- 
tarily denudes himself absolutely. It necessarily fol- 
lows that, at the date of his death, he is possessed of 
property. What, then, becomes of such property ? We 
answer that, subject to certain restrictions, the law 
permits him, during his life, to make such disposition of 
his property, to take effect upon his death, as he may 
think fit ; but that, on the other hand, he is under no 
legal duty so to do. That being the case, in order to 
prevent the undisposed of property of one deceased from 
returning, by the fact of his death, to the region of extra 
dominium, and thus becoming, as bona vacantia, the 
prey of the first who may lay his hands upon it — a state 
of things utterly inconsistent with the notion of political 
and civil union — the State, on such event, asserts its 
sovereign dominium, practically declaring the vacated 
property to belong absolutely to itself. Having regard 
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however — it is to be presnmed^ amongst other reasons — 
to the fact that the intestacy may have been the result of 
what, in common parlance, would be termed an acci- 
dent — as, for example, the death having occurred before 
it was apprehended, and consequently before the steps 
were taken and provision made, that under other cir- 
cumstances would have been taken to dispose of the 
property for the benefit of the relatives of the deceased, 
the sovereignty does not assert its title in the first in- 
stance. It postpones its own claim to rights that it has 
itself been pleased to confer upon others, viz., the 
respective members of the family of the deceased. 

"We should here observe that the law has drawn a 
broad distinction between real and personal property. 
In the case of the realty of the deceased, the sove- 
reignty grants it as an entirety to one individual, except 
in the case of females, to be hereafter noticed ; whereas, 
in the case of his personal property, it is, with certain 
exceptions, divided between given members of the 
family. We have, therefore, to ascertain, first, in the 
case of realty, the persons thus favoured by the 
law, and the order in which they stand entitled to 
inherit ; and secondly, in the case of personalty, not 
merely the order of precedence, but the share to which 
each is entitled. 

Descent of Bealty.^ — The descent of land ^ is deter- 

1 The reader is referred to the Tabular Analysis, Table Xm., by 
the aid of which he "will be able readily to determine the person or 
persons entitled as heir, whether under the Old or New Canons, by sim- 
ply following the numbers in the appropriate Table ; for example, he 
has simply to look for No. 1, and ascertain if that person exists, for, if 
so, he is the heir. If not, does No. 2 P and so on. Of course, in ^e 
case of either sons, daughterp, brothers, or sisters, the Canons must be 
consulted as to their priority or equality. 

' The word * land,' as used in 3 & 4 Will. IV. c. 106, ' shall extend 
to manors, advowsons, messuages, and all other hereditaments, whether 
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mined by what are styled the Oanons of Inheritance. 
There are still in force two distinct and different codes 
of inheritance, respectively termed the Old Ocmons^Bxid 
the New Ocunons. The New Canons were enacted by the 
3 & 4 Will. IV. c. 106 (1833), and amended by the 22 
& 23 Vic. c. 35, s. 19. They are :^— 

1. Inheritance shall lineally descend to the issue of 
the person who last died entitled^ in injimtum. 

corporeal or incorporealt and whether freehold or copyhold, or of any 
other tenure, and whether descendible according to t)^e Common Law, 
or according to the cnstom of gavelkind or borough-English, or any 
other custom, and to money to be laid out in the purchase of land, and 
to chattels and other personal property transmissible to heirs, and also 
to any share of the same hereditaments and properties, or any of them, 
and to any estate of inheritance or estate for any life or lives, or other 
estate traiismissible to heirs, and to any possibility, right, or title of 
entry or action, and any other interest capable of being inherited* and 
whether the same estates, possibilities, rights, titles, and interests, or 
any of them, shall be in possession, reversion, remainder, or contin- 
gency.' (sec. 1.) 

^ The Old Canons, which apply in the cases of ancestors who died 
before Ist January, 1884, are : — 

1. Inheritance shall lineally descend to the issue of the person who 
last died actually seised in infinitum^ but shall never lineally ascend. 

2. The male issue shall be admitted before the female. 

3. Where there are two or more males in equal degree, the eldest 
only shall inherit, but the females all together. 

4. The lineal descendants ininjinitum of any person deceased shall 
repiteent their ancestor ; that is, shall stand in the same place as the 
person himself would have done, had he been living. 

6. On the failure of lineal descendants or issue of the person last 
seised, the inheritance shall descend to his collateral relations, being 
of the blood of the first purchaser, subject to the three preceding rules. 

6. The collateral heir of the person last seised must be his next col- 
lateral kinsman of the whole blood. 

7. In collateral inheritances the male stock shall be preferred to the 

female ; that is, kindred derived from the blood of the male ancestors, 

however remote, shall be admitted before those from the blood of the 

females, however near, unless where the lands have in &uct descended 

from the females. 

« J.tf., as formulated in Sugden's V. & P. (10th ed.) ii. 238. 

s * The person last entitled to land, sludl extend to the last person 
'who had a right thereto, whether he did or did not obtain the posses- 
sion or the receipt of the rents and profits thereof.' (sec. 1.) In every 
case descent shall be traced from the purchaser. 

' Tee furchaseb' shall mean the person who last acquired the land 
otherwise than by detcent, or than by any escheat, partition, or inclotur0, 
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2. The male issue shall be admitted before the female. 

3. Where there are two or more males in equal de- 
gree^ the eldest only shall inherit^ bat the females all 
together. 

4. The lineal descendants in infinitum of any person 
deceased shall represent their ancestor ; that is^ shall 
stand in the same place as the person himself would 
have done^ had he been living. 

5. On £ulare of lineal descendants^ or issne of the 
person last entitled^ the inheritance shall ascend and 
descend to the lineal ancestors^ and to the collateral 
relations of the purchaser. 

6. The nearest lineal ancestor shall be the heir of 
the purchaser^ in preference to any of the descendants 
of such lineal ancestor^ and to more remote lineal 
ancestors and their descendants^ other than himself; 
and the descendants of every such lineal ancestor shall 
succeed next after or in default of him^ so that the 
father shall be preferred to a brother or sister, and a 
more remote lineal ancestor to any of his issue, other 
than a nearer lineal ancestor or his issue ; and, subject 
to this rule and to the next, the descent to collaterals 
shall be subject to the second, third, and fourth 
canons. 

7. As between collaterals of a purchaser, a relation 

by the effect of which the land shall have hecome part of, or descendible 
in the same manner as other land acquired by descent (sec. 1) ; and to 
the intent that the pedigree may never be carried further back than the 
circmnstances of the case and the nature of the title shall require, the 
person last entitled to the land shall, for the purposes of this Act, be 
considered to have been the purchaser thereof, unless it shall be proved 
that he inherited the same, in which case the person from whom he 
inherited the same shall be considered to have been the purchaser, 
unless it shall be proved that he inherited the same ; and, in like man- 
ner, the last person from whom the land shall be proved to have been 
inherited shall, in every case, be considered to have been the purchater, 
unless it shall be proved that he inherited the same. (sec. 2.) 
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of the half blood shall succeed next after any relation 
in the same degree of the wTiole blood and his issue^ 
where the common ancestor shall be a male; and next 
after the common ancestor where such common ancestor 
shall be a female. So that the brother of the half 
blood on the part of the father shall inherit next after 
the sisters of the whole blood on the part of the father^ 
and their issue ; and the brother of the half blood on 
the part of the mother shall inherit next after the 
mother. The collaterals of the half blood of a person 
last entitled; who was not a purchaser^ will take in a 
course of descent from the purchaser of whose whole 
blood they are^ by force of the direction that in every 
case the descent shall be traced from the purchaser. 

8. In lineal ascending and in collateral inheritances^ 
the male stock shall be preferred to the female > that 
iS; the male ancestors and kindred derived from their 
blood; however remote, shall be admitted before female 
ancestors and kindred derived from their blood, 
however near,^ unless where the lands have, in fact, 
descended from a female. 

9. * Where there shall be a total failure of heirs of the 
purchaser, or where any land shall be descendible as if 
an ancestor had been the purchaser thereof, and there 
shall be a total failure of the heirs of such ancestor; 
then, and in every such case, the land shall descend, and 

^ Therefore, iinder the new law, none of the maternal ancestors of 
the person from whom the descent is to be traced — yiz,, the purchaser 
— ^nor any of their descendants are capable of inheriting, untU all his 
paternal ancestors and their descendants shall haye &iled ; and also 
no female paternal ancestor of such person, nor any of her descendants, 
IB or are capable of inheriting, until all his male paternal ancestors and 
their descendants shall have failed ; and no female maternal ancestor 
of such person, nor any of her descendants, is or are capable of inherit- 
ing, until all his male maternal ancestors and their descendants have 
failed. (Sug, F. ^ P. ii. 238, 10th ed.) 
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the descent shall thenceforth be traced from the person 
last entitled to the land, as if he had been the purchaser 
thereof.'! 

Descant and Distributioii of Fenonalty.^— The de- 
scent and distribution of the personalty of a deceased 
intestate is regulated by the 22 & 28 Car. II. c. lO' 
(1670), the effect of which will be readily appreciated 
by reference to Tables XIV. and XV., and the follow-, 
ing propositions based by Mr. Watkins^ on the statute 
and decided cases :— 

1. If the intestate leaves a widow and children, the 
widow takes one-third, and the children take the 
the remaining two-thirds equally. 

2. If he leaves a widow and no children, she takes a 
moiety, and the next of kin the other moiety, as men- 
tioned hereafter. 

3. If he lesfveB no widow, the entirety is distributable 
among his children equally; and if l^e leaves but one 
child, it devolves upon such only child. 

4. If some of the children of the intestate die in his 
lifetime leaving children, such children or their lineal 
representatives in infinitum take per stirpes equally. 

5. If all the children of the intestate die during his 
lifetime, leaving children, such children — or if all of 
such children die in the lifetime of the intestate, leav- 
ing children, then all such grand-children — take equally 
per capita, claiming in their own right, and not by 
representation.^ 

1 22 & 23 Vie. c. 35, s. 19. 

» See Tabular Analygis, Table XIV. 

' This statute does not extend to the estate of a married woman ; so 
that the husband takes the whole of her personal effects, he being enti- 
tled by the Common Law to administer to his deceased wife. {Johns r. 
£owe, Cro, Car, 106 ; Elliot v. Collier, 3 Atlc. 626.) 

* "Watkins on Conveyancing, p. 432. 
^ut see Re Ross's Trusts, L. R. 13 Eq. 286. 
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6. If all the children of the intestate die^ after his 
decease^ but before distribution^ is made^ their shares 
vest at the decease of the intestate^ and their lineal 
representatives in injmitwm, take per stirpes equally. 

7. Where distributiou is made among the children of 
the intestate^ such children — i^xcepting the heir-at-law 
—must bring into hotchpot^ any advancement made by 
the intestate in his lifetime. 

8. The lineal descendants of the intestate tn {n^Ti/^um 
are preferred to all ascendajits or collaterals. 

9. If the intestate leaves neither widow, child^ nor 
descendant of child, the next of kin are entitled, — 1.«., 
the father, if living, takes the whole ; but if dead, the 
mother, brothers, and sisters of the intestate take 



^ Distri'bution is not to be made until twelve months after the de- 
cease of the intestate. 

> Hotchpot {haehe'en-poeke) — * a confused mingling of divera 
things, a blending or mixing of lands and chattels, answenng in some 
respects to the eollatio bonorum of the civil law. (See Zitt. s. 267.) 

* As to lands f it only applies to such as are given in £rank-marriagey 
thus : if one daughter have an estate given with her in frank-marriage 
by her ancestor, then, if lands descend from the same ancestor to her 
and her sisters in fee simple (not in fee-tail), she or her heirs shall 
have no shore in them, unless they will agree to divide the lands so 
given in frank-marriage, in equal proportions with the rest of the lands 
descending, i.e., bringing her lands so given into hotchpot. 

* As to persfmalty. The Statute of Distribution intended children to 
take equal shares of the goods and chattels of their intestate ancestor, 
and it considers that there may be some of the children who have pre- 
viously received a portion or advancement, but not so much as to make 
up their full share ; in that case such child so advanced but in part is 
aUowed so much more out of the intestate's personal estate as will 
suffice to make his share equal to that of the other children. The Act 
takes nothing away that has been given to any of the children, how- 
ever unequal that may have been. How much soever that may exceed 
the remainder* of the personal estate left by the intestate at his 
death, the child may, if he please, keep it all ; if he be not content, 
but would have more, then he must bring into hotchpot what he has 
before received. This principle is based upon the equitable doctrine of 
equality, for it is perfectly coincident with that conduct which a good 
and just parent would pursue towards all his children.' — Wharton's 
Law Lexicon, 
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equally, the cliildreii of deceased brothers and sisters 
standing in loco parentis.^ 

10. If there be neither brother nor sister, nor the 
child of a brother or sister, the mother takes the whole. 
Bat a mother-in-law takes nothing. 

11. If there be no mother, the brothers and sisters 
take equally, and the children of the deceased brother 
or sister stand in loco parentis. 

12. If there be neither mother, brother, sister, nor 
children representing a brother or sister, distribution 
is made without preference among those who are then 
next in degree of kindred to the intestate, according 
to the Civil Law.* 



1 But this right of representation, being among collaterals^ extends 
no farther than to children of the brokers or sisters of the intes- 
tate. {Feit's Case, 1 JP. TTrnt, 27.) Thus, a sister's son excludes a 
brother's grandson (Fetfs Case), and an unde the son of a deceased 
aunt (Bowera v, Zittliufood, 1 F. Wins, 594). 

' Mentney v. Petty, Free. Cha. 593. 

Nbxt of Kin — Oonsanouinitt. — Consanguinity, or kindred, is 
defined to be * Vineulum personarum ab eodem stipite deseendentium, 
the connection or relation of persons descended 'from the same stock 
or common ancestor. Consanguinity is either lineal or collateral. 
Lineal consanguinity is that which subsists between all who are in 
the direct line of eitiier ascent or descent, as between the Ftopositus — 
«. e,, the person whose next of kin are sought, as indicated in Table 
^Y, — and his son, grandson, great-grandson, and so on downwards in 
the direct descending line, or between him, his father, g^randfather, 
great>grandfather, and so on upwards in the direct ascending line. 
Each generation in this lineal direct consanguinity, constitutes a dif- 
ferent degree, reckoning either upwards or downwards, as indicated 
by the numbers in the Table ; eg., the father or son is related to the 
Propositus in the first degree. Collateral kindred, like lineal, are 
descendants of a common ancestor, but are not descendants the one of 
the other. As many ancestors as a man has, so many common stocks 
has he, from which collateral kinsmen may be derived. The mode of 
calculating the degrees in the collateral line for the purpose of ascer* 
taining who are the next of kin, so as to be entitled on distribution, is 
to count upwards from either of the parties related to the commoa 
stock, and then downwards again to the other, reckoning a degree fat 
each person, both ascending and descending ; or, in oUier words, to 
take ihe sum of the degrees in both lines to uie common ancestor. In. 
Table XY. the degrees are computed as far as the sixth. By referenco 
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13. Paternal and maternal relations in equal degree 
take together.^ 

Personal DispoBition. — Having indicated the des- 
tiny of property, whether real or personal, when left to 
the disposition of the law, we come to the consideration 
of the dispositions that may be made by the proprietor 
during his life, but which are not to take effect till 
after his death ; viz., cl/mationes mortis causd^ and dis- 
positions by the last will and testament of the deceased. 

Bonationes Mortis Cans^. — A donatio mortis causd 
is a gift of personal property made by one who appre- 
hends that he is in peril of death, evidenced by a 

to that Table and observance of this role, it will be seen that the Pro- 
positns and his brother or sister are thus related in the second ; he and 
tiis uncle or aunt, or he and his nephew or niece, in the third ; he and 
his great-uncle or great-aunt, or he and his cousin-german, or he and 
the son or daught^ of his nephew, in the fourth degree, and so on. 
Thus, we observe that kindred are often distant from the Propositus 
by an equal number of degrees, although relations to him of different 
denominations. The preference of males to females, which exists in 
the succession to realty, has never been applied to rights respecting 
personal estate. See however, as to preference in grants of adminis- 
tration, Williams' Executors, i. p. 409 et seg. 

By reference to liable XIV., it will be seen that, by the Statute of 
Distributions, the widow of a deceased intestate, aU relations within the 
first and second, together with some within the third degree, and lineal 
descendants ad infinitum^ are specified, and their rights respecting his 
personalty determined. The next of kin referred to in Table XIV . are 
therefore (1) Uncles or aunts, if any, or (2) Collaterals in the fourth 
or any later degree ; the existiug members of any one degree taldng 
^ually, and to the exclusion of those of a more remote degree. . 

Civil Law Obder of Succession. — *If there be neither mother^ 
brother, sister, nor children representing a brother or sister, the grand- 
father, or, if he is dead, the grandmother {Bktekborough v. Davis, 1 P. 
Wnu. 41) takes ; they being preferred before the children of a deceased 
brother or sister claiming in their own right, and not as representatives.' 

* Next the grandfather, the great grandfather, or, if he is dead, the 
great-grandmother, imcles, aunts, nephews, and nieces, claiming in 
their own right, take together, as being in equal degree.' 

* If there be none entitled in this degree, then the great-great-grand- 
father, or, if he is dead, the great-great-grandmother, great-uncle, first 
cousin (or uncle's son), and great nephew (or brother's grandson) take 
together, being equal in degree.' {JTatkins, p. 434.) 

* Moor V, Barham, cited in Blackborough ». Davis, 1 P. Wms. 63. 
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cntor^ a will is null and void/' However^ this strict* 
ness has long ceased to exists and^ even hj the old au- 
thorities above-mentioned, an instrument which would 
have amounted to a testament if an executor had been 
nominated^ was recognized as obligatory on him who 
had the administration of the goods of the deceased 
under the appellation of a codicil; which is accord- 
ingly defined by Swinburne and Godolphin to be '' tJie 
just sentence of our will toiLching that which we v)ould 
Juive done after our death, vdthout the anointing of an 
executor/' and hence a codicil was called " an unsolemn 
last wUV* It was termed codicil {codidllus) as a 
diminutive of a testament {codex). But, although it 
appears that codicils might be made by those who died 
without testaments, yet the more frequent use of a 
codicil was, as an addition made by the testator, and an- 
nexed to and to be taken as part of a testament, being 
for its explanation or alteration, or to make some ad- 
dition to^ or else some subtraction from, the former 
disposition of the testator; in which sense the term 
codicil is applied in modem acceptation. A codicil, in 
this latter sense of it^ is part of the will^ all making 
but one testament/ 

The general Wills Act now in force is 1 Vic. c. 26. 
It enacts, ' That it shall be lawful for every person^ to 

^ The so-called will of an idiot is, of couTse, void. (JDycr, 143, bJ) 
Mental imbecility arising from adyanced age, or produced perma- 
nently or temporarily by excessive drinking, or any other cause, may 
destroy testamentary power. (See Swinb. Fart ii., ss. 5, 6.) A person 
blind, deaf, and dumb from nativity, is incapable of making a will. 
{Co, Liu, 42, 3.^ A will made by a limatic during a lucid interval is 
good. * If,' said Sir W. VTynn, ' you can establish that the partr^r 
afflicted habitually b^ a malady of the mind, has intermissions, and if 
there was an interoussion of the disorder at the time of the act, that 
being proved is sufficient, and the general habitual insanity will not 
afifect it ; but the effect of it is this — it inverts the order of proof, and 
of presumption ; for until proof of habitual insanity is made, the pre- 
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devise^ bequeath^ or dispose of^ by his will executed in 
manner hereinafter required, all real est-ate^ and all 
personal estate which he shall be entitled to^ either at 
law or in equity, at the time of his death, and which, 
if not so devised, bequeathed, or disposed of, would 
devolve upon the heir-at-law or customary heir of 
him, or if he became entitled by descent of his an- 
cestor, or upon his executor or administrator, &c. &c/ 
(s. 3.) This clause must be read in conjunction with 
39 &40 Geo. III. c. 98, s. 1 (1800),i which enacts, that 
' No person or persons shall, after the passing of this 
Act, by any deed or deeds, surrender or surrenders, 
will, codicil, or otherwise howsoever, settle or dispose of 
any real or personal property, so and in such manner 
that the rents, issues, profits, or produce thereof shall 
be wholly or partially accumulated for any longer term 

smnption is, that the party a^ent, like all human creatures, was rational ; 
but where an habitual insanity in the mind of the person who does the 
act is established, there the psurty who would take aidyaiitage of the &ct 
of an interval of reason must prove it/ {Cartwright v, Cartwright^ 1 
Fhilim, 100.) See Banks v, Goodfellow, L. B. 6 Q. B. 549 ; Broughton 
V. Knight, L. R. 3 P. & D. 64. 

^ Thelluson's Case ; Rule against Perpetuities. — This Act was 
occasioned by the extraordinary will of the late Mr. Thelluson, who 
directed the income of his property to be accumulated during the lives 
of all his children who were living at the time of his death for the 
benefit of some future' descendants to be living at the decease of the 
survivor. [^8ee Mr, Butler^ a Note (J) to Feame'a Cont, Rem. 433, 9th ed.] 
This may be further explained by saying that the House of Lords, in the 
case of Oadell v. Palmer (7 Blu 202), established what is known as the 
rule against perpetuities, which is that, in every case of an executory 
limitation, the property must vest within a life or lives in being, and 
twenty-one years, to which is also added, when necessary, the period of 
gestation. {See Tudor" a Z, C. p. 360.) Mr. Jarman, in his Ti^tise on 
Wills, p. 229, says, * It seems more proper to say that the rule of law 
admito of the absolute ownership being suspended for a life or Uves 
in being, and twenty-one years afterwards, and that, for the purposes of 
the rule, a child en ventre ta mh^ is considered as a life in being.' The 
act is expressly declared not to extend to any provision for payment of 
debts, or for raising portions for children, or to any direction touching 
the produce of timber or wood — s. 2. (See GHffithe v, Vere, Tudor' t 
Z. C, p. 430.) 
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than the life or lives of any sach grantor or grantors^ 
settlor or settlors^ or the term of twenty-one years from 
the death of such grantor^ settlor^ devisor^ or testator ; or 
during the minority or respective minorities of any 
person or persons who shall be living, or en ventre sa 
mere, at the time of the death of such grantor^ devisor, 
or testator; or during the minority or respective 
minorities only of any person or persons who, under 
the uses or trusts of the deed, surrender, will, or other 
assurances directing such accumulations, would for the 
time being, if of full age, be entitled unto the rents, 
issues, and profits, or the interest, dividends, or annual 
produce so directed to be accumulated ; and in every 
case where any accumulation shall be directed other- 
wise than as aforesaid, such directions shall be null 
and void, &c/ 

The Wills Act further enacts, that no will made by 
any person under the age of twenty-one years shall be 
valid, (sec. 7.) That no will made by any married 
woman shall be valid, except such a will as might have 
been made by a married woman before the passing of 
this Act.^ (s. 8.) That no will shall be valid unless it 
BhaU be in writing, and executed in manner hereinafter 
mentioned ;^ that is to say, it shall be signed at the foot 

^ The meaning of this section is, that a married woman shall not 
make a will disposing of any property, except such property as she was 
competent to dispose of before the passing of the Act. ( Wood, V.C, in 
Bernard v: WinahtUl, Johns, 297 ; »ee * Husband and Wife*) 

2 To this general proposition there are the following exceptions : — 
< That any soldier, living in actual military service, or any mariner or 
seaman being at sea, may dispose of his personal estate as he might 
have done before the making of this Act/ (sec. 11.) That is, by tiie 
expression of his will in an informal writing, or even by his verbal as 
dislingfuished from the written declaration of his wiU. Verbal wills, 
styled ntmeupative wills, depend merely upon oral evidence, being 
declared by the testator in extremis before a sufficient number of wit- 
nesses, and afterwards reduced to writing. Except in the case of sol- 
diers and sailors situated as above described, the Statute of Frauds 
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or end thereof by the testator, or by some other person 
in his presence and by his direction ;^ and such signa- 
ture shall be made or acknowledged by the testator in 
the presence of two or more witnesses, present at the 
same time, and such witnesses shall attest, and shall 
subscribe the will in the presence of the testator, but 
no form of attestation shall be necessary, (s. 9.) That 
every wiU executed in manner hereinbefore required 
shall be valid without any other publication thereof, 
(s. 13.) That if any person who shall attest the execu- 
tion of a will shall, at the time of the execution thereof, 
or at any time afterwards, be incompetent ' to be admit- 

placed so many restrictions upon nuncupative wills as practically to 
abolish them ; and, by the 12th sec. of the Wills Act, it is provided that 
the Act is not to affect the provisions of 11 G-eo. lY. and 1 Will. lY. 
c. 20, respecting wills of petty officers and seamen and mariners. 

1 By 15 Vie. c. 24, it is farther enacted, that ' Every will shall, so &r 
only as regards the position of the signature of the testator, or of the 
person signing for him as aforesidd, be deemed to be valid within the 
said enactment, as explained by this Act ; if the signature shall be so 
placed at or after or following or under or beside or opposite to the 
end of the will, that it shall be apparent on the face of the will that 
the testator intended to g^ve effect by such his signature to the writing 
signed as his will, and that no such will shall be affected by the cir- 
cumstance that the signature shall not foUow or be immediately after 
the foot or end of the will, or by the circumstance that a blank space 
shall intervene between the concluding word of the will and the signa- 
ture, or by the circumstance that the signature shall be placed among 
the words of the testimonium clause, or of the clause of attestation, or 
shall follow or be after or under the clause of attestation, either with 
or without a blank space intervening, or shall follow or be after or 
under or beside the names or one of the names of the subscribing wit- 
nesses, or by the circumstance that the signature shall be on a side or 
page or other portion of the paper or papers containing the will, 
whereon no clause or paragraph or disposing part of the wjR shall be 
written above the signature, or by the circumstance that there shall 
appear to be sufficient space on or at the bottom of the preceding side 
or page or other portion of the same paper on which the will is written 
to .contain the signature ; and the enumeration of the above circum- 
stances shall not restrict the generality of the above enactment ; but 
no signature imder the said Act, or this Act, shall be operative to give 
effect to any disposition or direction which is imdemeath, or which 
follows it, nor shall it give effect to any disposition or direction inserted 
after the signature shidl be made. 

' See sec. 15, and Jarman on Wills, pp. 104 — 106. 
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ted a witness to prove the execution thereof, such will 
shall not on that account be invalid, (s. 14.) That if 
any person shall attest the execution of any will to 
whom or to whose wife or husband any beneficial devise, 
legacy, estate, interest, gift, or appointment of op 
affecting any real or personal estate — other than and 
except charges and directions for the payment of any 
debt or debts — shall be thereby given or made, such 
devise, legacy, estate, interest, gift, or appointment 
shall, so far only as concerns such person attesting the 
execution of such will, or the wife or husband of such 
person, or any person claiming under such person or 
wife or husband, be utterly null and void ; and such 
person so attesting shall be admitted as a witness to 
prove the execution of such will, or to prove the validity 
or invalidity thereof, notwithstanding such devise, le- 
gacy, estate, interest, gift, or appointment mentioned 
in such will. (s. 1 5.) That every will made by a man 
or woman shall be revoked by his or her marriage, 
except a will made in exercise of a power of appoint- 
ment,^ when the real or personal estate thereby 

* Powers.—* A power is an authority which one man. gives to 
another, to act for him ; also, it is sometimes a reservation which a 
man makes in a conveyance for himself to do some act, viz., as to 
make leases or the like. (Zill. Fractical Regiaterj ii. 216.) 

' Powers are either Common Law authorities, declarations, or direc- 
tions, operating only on the conscience of the persons in whom the legal 
interest is vested ; or declarations or directions deriving their effect from 
the Statute of Uses.* {St*gden on Powers j p. 1.) A power given by a will 
to A., an executor, to sell an estate, to whom no estate is devised, and a 
power given hy an Act of Parliament to sell estates, as in the instance of 
the Land Tax Eedemption Acts, are both Common Law authorities. The 
estate passes by force of the will or Act of Parliament, and the person 
who executes the power merely nominates the party to take the estate. 
A power of attorney is also a Common Law authority. A power to dis- 
pose of an estate or siun of money of which the legal estate is vested in 
another, is a power of the second sort. The legal interest is not divested 
by the execution of the power, but equity will compel the person seised 
of it to clothe the estate created with the legal right. Powers deriving 
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appointed would not, in default of such appointment, 
pass to his or her heir, customary heir, executor, or 
administrator, or the person entitled as his or her next 
of kin, under the Statute of Distributions, (s. 18.) That 

their effect from the Statute of Uses are either given to a person who 
has an estate limited to him by the deed creating the power, or who 
had an estate in the land at the time of the execution of the deed or 
to a stranger to whom no estate is given, but the power is to be exer- 
cised for his own benefit, or to a mere stranger to whom no estate is 
given, and the jjower is for the benefit of others. Powers are either 

(1) Collateral, which are given to strangers, ue., to persons who have 
neither a present nor future estate or int^st in the land. These are also 
called simply collateral, or powers not coupled unth an interett, oi powers 
not being interests. These terms have been adopted to obviate the con- 
fusion arising from the circumstance that powers in gioss have been 
by many called /wm'^rj collateral, (See Savile v. Blaekett, 1 i* Wms, 777.) 

(2) JRelating to the land, which are either— (i.) Appendant or appurte- 
nant, because they strictly depend upon the estate limited to the person 
to whom they are given. Thus, where an estate for life is limited to 
a man, with a power to grant leases in possession, a lease granted 
imder the power may operate wholly out of the life estate of the party 
executing it, and must in every case have its operation out of his 
estate during his life. Such mi estate must be created, which will 
attach on an interest actually vested in himself; or (ii.) /w^row, which 
are given to a person who had an interest in the estate at the time of 
the execution of the deed creating the power, or to whom an estate is 
given by the deed, but which enable him to create sach estates only as 
will not attach on the interest limited to him. 

An important distinction is established between general 9iiiii parti- 
cular powers. By a general power, we understand a right to appoint 
to whomsoever the donee pleases. By a particular power, it is meant 
that the donee is restricted to some objects designated in the deed cre- 
ating the power. {Wharton's L, Z.) 

Great care should be taken in the creation of powers, as the appointor 
can only act according to the precise authority given ; e.g,. If a power 
is given to husband and wife, the survivor cannot appoint ; if a power 
is given to A. to appoint by deed, he cannot appoint by will. If the 
power is simply to designate a person or the like, it should not be 
clogged with many ceremonies ; but if collusion or influence is feared, 
it is prudent to thi-ow certain ceremonies in the way, e.g., to require 
three or four witnesses, * not being menial servants* Again, it should 
be considered whether the estates to be taken imder the power when 
executed, are to be estates in possession, or mere trusts; if the former 
the estates should be conveyed by the deed creating such power to the 
trustees and their heirs, to such uses as A. shall appoint ; and then 
on the appointment, the statute will execute the use ; if the latter the 
legal estate should be placed in the trustees, as to A. and his heirs to 
the use of B. and C. (the trustees) and their heirs, to and upon such 
trusts, and for such estate or estates, ends, intents, and purposes as 
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no will or codicil, or any part thereof, shall be revoked 
otherwise than as 9foresaid> or by another will or 
codicil executed in manner hereinbefore required, or 
by some .writing declaring an intention to revoke the 
same, and executed in the manner in which a will is 
hereinbefore required to be executed, or by the burn- 
ing, tearing, or otherwise destroying the same by the 
testator, or by some person in his presence and by his 
direction, with the intention of revoking the same. (s. 
20.) That no alteration in a will shall have any effect 
unless executed as a will. (s. 21.) That no will revoked 
shall be revived otherwise than by rp-execution or a 
codicil to revive it. (s. 22.) That every will shall be 
construed with reference to the real estate and per- 
sonal estate comprised in it, to speak and take effect as if 
it had been executed immediately before the death of the 
testator, unless a contrary intention shall appear by the 
will.i (s. 24). And, briefly, it is further provided that a 

J). shaU appoint, as the use would then be executed in the trustees, 
and the estates taken under the appointment would be trust estates 
only. {See WatkinSf p. 258 et teq.) 

See 1 Vic. c. 26, s. 10 ; 22 & 23 Yic. c. 35, ss. 12—18. As to exces- 
sive execution of powers, see Alexander v. Alexander, Tudor's L. C. 
330; their extinguishment and suspension, Edwards f. Slater, Tudor's 
L. C. 305. 

By 87 & 38 Yic. c. 37, it is enacted (sec. 1), ' That no appointment 
which, from and after the passing of this Act, shall be made in exercise 
of any power to appoint any property, real or personal, amongst several 
objects, shall be invalid at law or in equity on the ground that any 
object of such power has been altogether excluded ; but every such 
appointment shall be valid and effectual, notwithstanding that any one 
or more of the objects shall not thereby or in default of appointoient 
take a share or shares of the property subject to such power.* 

Sec. 2. ' Provided always, and be it enacted, that nothing in this 
Act contained shall prejudice or affect any provision in any deed, will, 
or otherinstrument creating any power, which shall declare the amount or 
the share or shares from which no object of the power shall be excluded, 
or some one or more object or objects of the power shall not be excluded,* 

^ This section being read in connection with the third section, it is 
dear that a general devise, whether of the real or the personal property 
or both of the testator^ passes all such property possessed by the testa- 
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devise is not to be rendered inoperative by any subse- 
quent conveyance or act. (s. 28.) That a residuary 
devise shall include estates comprised in lapsed ^ and 
void devises, (s. 25.) That a general devise^ of the 
testator's lands shall include copyhold and leasehold as 
well as freehold lands, (s. 26.) That a general gift shall 
include estates over which the testator has a general 
power of appointment, (s. 27.) That a deyise without 
any words of limitation shall be construed to pass the 
fee. (s. 28.) That the words 'die without issue,' or 
' die without leaving issue/ shall be construed to mean, 
* die without issue living at the death J ^ (s. 29.) That 
no devise to trustees or executors, except for a term or 
a presentation to a church, shall pass a chattel interest, 
(s. 30.) That trustees under an unlimited devise, 
where the trust may endure beyond the life of a person 
beneficially entitled for life, shall tal^e the fee. (s. 31.) 
That devises of estates tail shall not lapse (s. 32) ; and 
that gifts to children or other issue, who leave issue 
living at the testator's death, shall not lapse, (s. 83.) 

Conversion — Actual and Constructive. — ^It is scarce- 
ly necessary to say that a proprietor may sell his land, 
and thus convert it into money — i. e., into personalty — 
or that he may sell his personalty, of whatever de- 
scription, and, by investing the proceeds in land, thus 
convert his personalty into realty. What he can him- 

tor at the date of his death, though a part or the "whole may not have 
been possessed by him at the date of his will ; ».^., as the Act sayei, 
' Unless a contrary intention shall appear in the will ;' e.ff.f a general 
devise of lands in a particular place wiQ, of course, not include lands 
subsequently purchased, where the will disposes of the latter. (See Ee 
Farrer, 8 Ir. Com, i. Rep, 870 [1869].) 

^ See Elliot v, Davenport, Tudor s L. C. p. 873 ; and * Incomplete 
Dispositions,' poit^ p. 544. 

> As to where trust and mortgage estates are comprised in a general 
devise, see Lord Braybroke v, Inskip, Tudor's L. 0. p. 876 . 

* See Forth i^. Chapman, Tudor*s L. C. p. 693.]] 
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self do in this respect^ he may direct his executors to do 
after his decease. If he does so, he in fact dies pos- 
sessed of one class of property ; but, in contemplation 
of the lawj a constructive conversion has been effected 
by the direction to his executor, and, as a consequence, 
the rights of his legal representatives are seriously 
affected — are, in fact, totally changed. So, during his 
life he may, as a consideration for marriage, undertake 
to lay out so much money in the purchase of land to 
be settled to the uses of the marriage ; in which case, 
should he contract the marriage in question, but die 
before he has effected the conversion, a court of equity 
will direct the conversion to be made in fact as it re- 
gards the promise, followed by the marriage, as a con- 
structive conversion, dating from the time when the 
consideration for the promise — i. 6., the fact of the mar- 
riage — was given. The principle of equity, as stated 
by Sir Thomas SewelV is that ' Money directed to be 
employed in the purchase of land, and land directed to be 
sold and turned into money, are to be considered as that 
species of property into which they are directed* to be 
converted; and this, in whatever manner the direction 
is given : whether by will, by way of contract, marriage 
articles, settlement, or otherwise; and whether the 
money be actually deposited, or only covenanted to be 
paid ; whether the land is actually conveyed, or only 
agreed to be conveyed. The owner of the land (pro- 

1 In Fletcher v. Aahbumer, 1 Bro. C. C. 497. W. & T/s L. C. i. 826. 

' In order to work a conBtractiye conversion, an actual sale or pur- 
chase, either immediately or in futurcy and either absolutely or eon- 
tingently, at a specified time, must be directed expressly or impliedly, 
A mere direction that real estate is to be considered as personal, or 
vice vertdf is insufficient ; for the law will not allow property to be 
retained in one shape, and yet to deyolve as if it were in another. {See 
Johnton v. Arnold^ 1 Vee, 170.) 
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perty?) or the contracting parties,- may make land 
money or money land/ It foUows, therefore, that every 
person claiming property under a will or settlement 
directing its conversion, mast take it in the character 
' which such instrument has impressed upon it; and its 
subsequent devolution and disposition will be governed 
by the rules applicable to property of that character.^ 

Having established the facts — (1) That if a pro- 
prietor dies, not having made a disposition of his 
property, his realty will go to his heir, and his per- 
sonalty as directed by the Statute of Distribution; 
(2) That he is at liberty to dispose of his property as 
he may think fit, subject to the restrictions mentioned ; 
(8) That, in making a disposition of his property, he 
may direct "that his realty shall be converted into per- 
sonalty, or his personalty into realty : — we add, (4), 
that where property is given upon trust, and the trust 
fails, either entirely or partially, by reason of the 
failure of the intended objects or purposes, or some of 
them, or of the illegality or indefinite nature of the trusts, 
or some of them, or otherwise ; or where the trusts are 
fully and finally fulfilled, without exhausting all the pro- 
perty out of which they were to be fulfilled, then there 
is a resulting trust of such property, or of so much 
thereof as remains unexhausted, to the person creating 
the trust, or to his heir or legal representatives, unless 
there is sufllcient evidence of, or presumption of, a 
contrary intention.^ We now come to the con- 
sideration of the consequences of what we may term 
defective dispositions. 

' Jarman on Wills, p. 549. 

' 8mith*8 Manual of Equity, p. 156; and see 'Besulting Trusts/ 
anUf p. 612 f pott f p. 544. 

N K 
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Zncomplete DispositioiiB— -Besnltmg Tnut. — ^By the 

term incomplete dispositions, I intend — (1) a disposition, 
that at its inception does not cover the whole property; 
or (2) one which^ though perfect at its inception^ subse- 
qnently becomes imperfect by reason of the failure of 
some one or more of the intended beneficiaries. As 
an example of the first position^ we may offer the fol- 
lowing I'— A.^ who is possessed of both real and personal 
estate^ by his will appoints Y. his executor^ and directs 
him^ upon his (A/s) deaths to sell^ and thus convert his 
entire property into money, and having thereout paid 
his funeral expenses and discharged all his just debts^ to 
give to B. £5,000, to 0. £2,500, and to D. £1,500. A. 
dies; Y. reaUses the property; and, having discharged all 
the liabilities, viz. £600, has £10,000 in hand. He gives 
to B., C, and D., respectively, the sum directed, but still 
has £1,000 in hand. What is he to do with it ? There 
being no residuary devisee, there is of necessity a 
resulting trust to some one. It cannot be to the grantor, 
for he is dead. It must, therefore, be to one or more 
of his representatives. Does it go to his real or his 
personal representative or representatives, or to both ? If 
to both, in what proportions ? It is true, the testator 
directed his real estate to be converted into personalty, 
but he did so for a pui*pose expressly stated, which pur- 
pose has been fulfilled ; and, being fulfilled, has left a 
portion of the property undisposed of, in the executor's 
hands. Upon examining the executor's accounts, we ob- 
serve that the realty produced £6,360, the household 
furniture, plate, stock in the funds, &c., in fact his per- 
sonalty, £4,240; i, e,, the realty produced six-tenths, and 
the personalty four-tenths of the total amount, — ^in other 
words, we may regard £600 as representing the undis- 
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posed- of realty^ and £400, the nndisposed-of personalty. 
Mr. Scott, afterw€trds Lord Eldon, in his elaborate arga- 
ment in the leading case upon this point,^ contended^ 
that the undisposed-of portion which represented the 
realty, should in equity go to the heir-at-law, and that 
which represented the undisposed-of personalty should 
go to the personal representative ; and such Lord Chan* 
cellor Thurlow held to be the justice of the case, and 
accordingly established the rule, never since questioned^ 
that 'where a testator directs real estate to be sold, 
9iid the produce of the sale to be applied for a purpose 
which either wholly or partially fails, the undisposed-of 
beneficial interest will result to his heir-at-law, although 
the land may have been actually converted into money.'' 
As an example of the second position, we may take 
the following: — A., who is possessed of landed estate^ 
by his will has appointed T. his executor, and directed 
him upon his (A.'s) death to sell, and thus convert his 
entire property into money ; and, having thereout paid 
his funeral expenses and discharged all his just debts, 
to give to B. £5,000, to C. £2,500, and to D. £1,500, 
at the same time appointing B. his residuary legatee. 
It is obvious that three different cases may arise in the 
event of A.'s death, there not having been any altera- 
tion in his will ; viz. — (1) That all three, B., C, and D., 
may survive him ; (2) That some only may do so, say 
C. and D., in which case B.'s legsicy is said to have 
lapsed *,^ and (3) That all three may predecease him. 

* Ackroyd v, Smithson, White & Tudor'B L. C. i. 872. 
^ See Ackroyd v, Smithson. 

* When A. bequeathed to B. £400, which he owed her, provided he 
shotdd pay thereout several sums to his children, the rest she freely 
gives mm, and directs her executors to deliver up the security, and not 
to claim any part of the debt, but to give such release as B., his 
executors, &c., should require. B. died in the life of A. The legacy 
was decreed to be a lapsed legacy. (JSec Elliot v. Davenport^ Tndor'a L, C. 
p. 803.) 
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In the first case^ no difficulty arises. The case differs 
from that mentioned in the first illustration^ in that the 
snrplns £1^000 goes to the residuary devisee B. In 
the second case^ we have the same facts as in the first 
illusfcration^ with the addition of £5^000 to be dealt 
with as there described. But in the third case^ the 
matter is entirely changed ; all the beneficiaries having 
predeceased the testator, the object of the conversion 
has wholly failed. Consequently, as no conversion has 
been effected in fact, no constructive conversion is in- 
tended by the law; for the doctrine of constructive con- 
version only applies where an object exists for whose 
benefit the law intervenes. The testator has in effect 
died intestate, his realty therefore goes to his heir, his 
personalty to his next of kin, as directed by law. 

In order the more clearly to bring before the mind 
of the reader what has already been said respecting 
wills, and to direct his attention to the remaining ques- 
tions respecting them, that are within the scope of our 
enquiry, the following forms of wills may be given 
with advantage; the first being a will of the most 
simple kind; the second, one of a more elaborate 
character. 

These forms, together with most of the notes thereon, 
are taken from Hayes & Jarman's Concise Formsof Wills, 
by Eastwood, see pp. 121 and 229 respectively. A 
perusal of the second form will suffice to satisfy the 
reader that, if he requires a complicated will, he will 
do well not to attempt to make it himself. 
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Form I. 

[Will giving to one absolutely all the testator's real and 

personal estate.] 

' This is the last will and testament^ of me, James Smith, of 
' 4, Norland Terrace, Hotting Hill, gentleman. I devise and 

* bequeath all the real and personal estate to which I shall be 
' entitled at the time of my decease, nnto my dear wife Jane, 
' absolutely ; but as to estates vested in me upon trust or by 
' way of mortgage, subject to the trusts and equities affecting 
' the same respectively. And I appoint the said Jane sole exe- 

* cutrix of this my will, hereby revoking aU other testamentary 
' writings. In witness whereof I have hereunder^ set my hand, 

* this twenty-second day of December, 1867. 

'James Smith. 
' Signed by the said testator, James Smith, 
' as and for his last will and testament, in the 
' presence of us present at the same time, who, 
' at his request, in his sight and presence, and 
*in the presence of each other, have sub- 
' scribed our names as attesting witnesses, 

James Bbown, 
' of 24, King Street, Holbom, bootmaker. 

< Ghakles Jokes, 
• of 22, King's Street, Holborn, baker.' 

Form II. 

[Will of a married man providing for a wife and his son, an only 
child.' — Bequest of household effects to wife. — ^Pecuniary legacy 
to testator's mother for life, then to his sister absolutely. — ^Devise 
of real estates to wife for life. — Eemainder to son absolutely, with 
an executory devise, on his death under age, to wife absolutely. — 
Power to lease. — Bequest of residuary personal estate to trustees 
for conversion and investment. — Income to wife for life. — Capital 
to son, with executory bequest, on his death under age, to wife. — 

J A * will* relates properly to real estate ; a * testament' to personalty ' 
requiring an executor. * Will * and * last will,' are synonymous terms. 
{Eastwood, p. 121.) 

2 See 1 Vic. c. 26, s, 9, and 16 & 16 Vic. c. 24, s. 1, ante, p. 637, n. 1. 

' This precedent should be adopted only in a case where the tes- 
tator's wife has passed the age of child-bearing. {Eastwood, p. 229.) 
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Provisions for maintenance and adTancement of son. — Powers to 
sell real estate and invest the produce to be held upon the trusts 
of the personal estate ; to postpone the conversion of personal 
estate; to give receipts; to appoint trustees. — ^Appointment of 
executors and guardians.] 

' This is the last will and testament of me, James Brown, of 
Hill House, Dover, Esquire. I bequeath to my trustees and 
executors, hereinafter named, £100 a-piece, and to my friends 
George Smith, of Clifton House, St. John's Park, Norwood, 
Esquire, and Bobert Jones, of Bristol House, Lewisham, 
Esquire, £50 a-piece for a ring, in remembrance of me. And 
I bequeath to my said trustees the sum of £10,000, upon trust 
to invest ^ the same in or on the public funds or government 
or real securities in the United Kingdom, or on railway de- 
bentures, but on no other 8ecurity,andto pay the annualincome 
thereof to my mother, Sarah Brown, during her life; and 
after her decease to transfer the principal fund to my sister, 
Sarah Brown, for her absolute use : and I empower my said 
trustees or trustee, with the consent in writing of my said 
mother, to change from time to time the investment of the 
same sum from any of the said funds or securities to any other or 
others of a like nature : and I direct the aforesaid legacies to 
be retained or paid at the end of three calendar months after 
my decease,^ and the lastly bequeathed legacy to carry interest 
at the rate of four per cent, per annum from my decease.' I 
bequeath all the frimiture, plate, linen, china, glass, books, 
prints, pictures, wines, liquors, fuel, consumable provisions, 
and other household effects, of which I shall die possessed^ 
unto my dear wife Jane, absolutely. I devise all the real 
estate, of whatsoever tenure and wheresoever situate, includ- 
ing chattels real, to which I shall at my decease be entitled, 
either in possession, reversion, or otherwise, except estates 

1 When no express instructions are given to the trustee as to thd 
securities in or on which he is to invest, he is governed by 22 & 23 
Vic. c. 35, s. 32 ; 23 & 24 Vic. c. 38, s. 12 ; 30 & 31 Vic. c. 132, s. 1. 

^ Nothhig being directed to the contrary, legacies are payable one 

year after &e testator's death. {Benson v. Maude, 6 Madd. 15.) The 

"^ar is g^ven to the executor to enable him to reiELlise the assets ; he 

7 therefore pay the legacies before the expiration of the year, if lie 

realised. {JPearson v, Tearaon, 1 Seh, ^ Z. 12.) 

As to when interest, and what, is due on legacies, see Eastwood. 

30, n. [e]. 
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* vested in me as trustee or mortgagee/ mito my said wife Jane 

* and her assigns, for her life, without impeachment of waste, so 
' ^ as I can grant that privilege; and after her decease, unto 

* my son and only child, James Hastings Brown, his heirs, exe- 
' cutors, administrators, and assigns ; but if my said son shall die 

* under the age of twenty-one years* without leaving issue, 

* then I devise the same real estate and chattels real, unto my 
' said wife, her hen's, executors, administrators, and assigns ; and 

* I empower my said wife during her life, and, after her decease, 

* the trustees or trustee for the time being of my will, during 
' the minority of my said son, to grant leases^ of my said real 

* estate, or any part or parts thereof, for any term or terms of 
'years not exceeding twenty-one years in possession, at the 

* best rent, without taking any fine or premium, and upon such 
' terms in other respects as the lessors or lessor shall think 

* reasonable. I bequeath the residue of my personal estate to 

* my trustees hereinafter named, upon trust to convert and get 
' in the same, and invest the money to arise therefrom in or on 
*the public funds, or government or real securities in the 

* United Kingdom, but in or on no other investment or security ; 
'and upon further trust to permit and empower my said 

^ If property was vested in the testator as trustee, jointly with 
another or others, upon his death the trust vests la the remaining 
trustee or trustees. - If the testator was appointed sole trustee without 
naming his heir or personal representative, the heir or personal repre- 
sentative does not become a tnistee on his death, although the pro- 
peorty may vest in the heir or representative. As to vesting orders ia 
the case of lunatic and deceased trustees, &c., see 13 & 14 Vic. c. 60, 
entitled an ' Act to Consolidate and Amend the Laws relating to the 
Conveyance and Transfer of Beal and Personal Property, vested in 
Mortgagees and Trustees,' extended by 15 & 16 Vic. c. 55. It is now 
settled tiiat a general devise will carry estates vested in the testator as 
trustee or mortgagee, there being no evidence of a contrary intention. 
{Bainbridge v. Lord Aahlntrton, 2 T, ^ C, Ex. 347. See iasttvood, p. 
292, n. [»].) 

' However late in the day a person is bom — say at 6 minutes to 
12 at night — ^that day is included in computhig the age for testa- 
mentary purposes. The law does not in general recognise fractions of 
days — Fractumeni diet mm reeipit lex, (See Lester v. Garland^ 15 Ves, 
248.) But, where several deeds are executed on the same day, they take 
effect in the order of their delivery. So, an execution issued on the same 
day as, but after, an act of bankruptcy committed, is overreached 
by the prior act of bankruptcy. {See CaaeSj JSastwoody pp. 234, 235.) 

s See 19 & 20 Vic. c. 120, s. 32. See Estates, * Quantity of interest,' 
and * Customary estates.' 
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wife to receive the annual income of the said moneys, or the 
securities whereon the same shall be invested, during her life; 
and after her death, as to the same moneys and securities and 
the ftTimiftl income thenceforth to become due for the same, in 
trust for my said son, his executors, administrators, and 
assigns. But if my said son shall die under the age of twenty* 
one years without leaving issue, then in trust for my said 
wife, her executors, administrators, and assigns ; and I em- 
power my said trustees or trustee,^ with the consent in writing 
of my said wife, whether covert or sole ; and after her decease, 
and durmg the minority of my said son, in the discretion of 
my said trustees or trustee, to change from time to time the 
investment of the last-mentioned moneys from any of the said 
ftinds or securities to any other or others of the like nature. 
I further empower my said trustees or trustee, after the decease 
of my said wife, to apply such part as they or he shall deem ex- 
pedient of the income of the real and personal property herein- 
before devised and bequeathed, to or in trust for my said son, 
in or towards his maintenance and education, or otherwise for 
his benefit during his minonty ; and I direct my said trustees 
or trustee to accumulate, during his minority, the unapplied in- 
come by investing the same, with power to vary the investment 
as aforesaid, and to add the accumulations thereof to the capital 
of the personal property so bequeathed. I further empower 
my said trustees or trustee, with the consent in writing of 
my said wife, whether sole or covert, during her life ; and after 
her decease, and during the minority of my said son, in the dis- 
cretion of my said trustees or trustee, to apply any part or 
parts of the personal property so bequeathed as last aforesaid* 
or of the said accumulations, not exceeding in the whole the 
sum of £5,000, in or towards the advancement' or preferment 



1 See 23 & 24 Yic. c. 145, s. 25, as to trustee's power to vary secu- 
rities when no express authority is given by the testator. 

s A power of advancement under a will for setting up the children 
of the testator in business, does not justify trustees in .advanciog tho 
share of a married daughter for the purpose of paying her husband's 
debts. But the share may be advanced to set up the daughter ia 
business, her husband covenanting that it shall be for her separate use. 
(Talbot V. Marahfieldy Z. R.y 3 Ch, Ap, t>22.) In cases in which tibe questioD. 
of advancement has been before the Court, it has ib:^uently brokem 
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' in the world of my said son. I forther empower my said trustees 
' or trustee, if they or he shall think it advantageous so to do, 
' at any time or times, with the consent in writing of my said 
' wife, whether covert or sole; and after her decease, and during 
' the minority of my said son, in the discretion of my said 
' trustees or trustee, to sell my said real estate or any part 

* or parts thereof. And I direct that my said trustees or trustee 

* shall invest the moneys to arise from the sale thereof in the 
' manner hereinbefore directed concerning the moneys to arise 
' from my residuary personal estate ; and shall hold the funds or 
' securities whereon such investment shall be made upon the 
^trusts hereinbefore contained, concerning the funds or se- 
' curities whereon the produce of my residuary personal estate 
' may be invested. I declare that my said trustees or trustee 
' shall have a discretionary power to postpone, for such period 
^ as to them or him shall seem expedient, the conversion or 
' getting in of any part of my residuary personal estate which 
^ shall at my decease consist of shares in public companies, or of 
^ stocks, funds, or securities of any description whatsoever ; but 
' the outstanding personal estate shall be subject to the trusts 
' herembefore contained concerning the moneys and funds and 

* securities aforesaid, and the yearly proceeds thereof shall be 

* deemed annual income for the purposes of such trusts. I de- 
"* vise all real estates which shall at my decease be vested in me 
-* as trustee or mortgagee, to my trustees hereinafter named, 
•* subject to the equities affecting the same respectively. I em- 
' power the trustees or trustee for the time being of my will, to 
' give receipts for all moneys, stocks, funds, shares, and effects, 
' to be paid, transferred, or delivered to such trustees or trustee 

by virtue of my will, and declare that such receipts shall 
exonerate the persons taking the same from all liability to see 
to the application or disposition of the money or effects therein 
mentioned, and as to any purchaser from enquiring into the 
necessity for or propriety of any sale or sales purporting to be 
made under the powers of this my will. I declare that a new 
trustee or new trustees of my will may from time to time be 
appointed by my said wife during her life, by writing, under 

into the capital of a child's share for the purpose of his advancement. 
^{Walker v, Wetherell, 6. Fm. 473.) 
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' her hand, and subject as aforesaid m the manner prescribed 
'by law. I appoint my friends James Chaplin of 13 Book 
' Street, Westminster, Esqnire, and Timothens Clarke, of Iiry 
' Lodge, Hampstead, Esqnire, to be trustees of my Will ; and I 
' appoint my said wife Jane, and the said James Chaplin, and 
' Timothens Clarke to be executrix and executors of my will 
' and guardians^ of my said son James Hastings Brown during 
' his minority. Lastly, I revoke all other wills. In witness, &c.' 

In his ' Handy Book on Property Law/^ Lord St, 
Leonards says, speaking of the 20 & 21 Vic. c. 77 — 
amended by 21 & 22 Vic. c. 95, — ' The Act which abolishes 
the old jurisdiction, and establishes a new Court of Pro- 
bate, with District Courts, and a limited jurisdiction in 
the County Courts, provides not only for the custody of 
your will after death, but directs that convenient de- 
positories shall be provided, under the control of the 
Court, for all such wills of living persons as shall be 
deposited therein for safe custody ; and that all per- 
sons may deposit their wills in such depository, upon 
payment of such fees, and under such regulations, as 
the judge of the Court shall by order direct. If you 
are likely, from time to time, to alter your will, I 
should advise you not to place it in this depository, for 
the will deposited must remain there until after your 
death. Nor can you place it in the custody without 
both trouble and expense. If I were a devisee of a 
living testator, I should like to hear that the will was 
in the new depository. The expense and difficulty 
occasioned by the deposit would deter many men from 
capriciously altering their donations.* 

See 17 & 18 Vic. c. 113, and 30 & 31 Vic. c. 69, as 
to administration. 

^ As a minor cannot make a will (see 26 Vie, c. 1, s. 7), if a father, 
he cannot by will appoint a g^iardian to his children. He may, how- 
ever, do so by deed. (12 Car. IL c. 24, s. 8. See Eastwood, p. 239, n. [j].) 

' p. 261. 
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ExecntOM and Administratoni. — ^By 20 & 21 Yic. 
c. 77, 8. 8 (the Cotirt of Probate Act, 1857), it is 
enacted that ' The vohmtary and contentious jurisdiction 
and authority of all ecclesiastical, royal peculiar, peculiar, 
manorial, and other Courts and persons in England, at 
the passing of the Act, having jurisdiction or authority 
to grant or revoke probate of wills or letters of ad- 
ministration of the effects of deceased persons, shall in 
respect of such matters absolutely cease ; and no juris- 
diction or authority in relation to any matters or causes 
testamentary, or to any matter arising out of or con- 
nected with the grant or revocation of probate or ad- 
ministration, shall belong to or be exercised by any 
such Court or person'; and by s. 4, that ' The voluntary 
and contentious jurisdiction and authority in relation 
to the granting or revoking probate of wills and 
letters of administration of the effects of deceased per- 
sons, now vested in or which can be exercised by any 
Court or person in England, together with full au- 
thority to hear and determine all questions relating to 
matters and causes testamentary, shall belong to and 
be vested in Her Majesty ; and shall, except as herein- 
after is mentioned, be exercised in the name of Her 
Majesty, in a Court to be called the '^ Court of Pro- 
bate,'' and to hold its ordinary sittings, and have its 
principal registry at such place or places in London or 
Middlesex as Her Majesty in Council shall from time 
to time appoint/ 

By the Court of Probate Act, 1858, it is enacted 
(s. 19), that ' From and after the decease of any person 
dying intestate, and until letters of administration 
shall be granted in respect of his estate and effects, the 
personal effects and estate of such deceased person 
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shall be vested in the Judge of the Court of Probate 
for the time being, in the same manner and to the 
same extent as heretofore they vested in the ordinary.' 
When, then, a person dies, either testate or intestate, no 
one is justified in intermeddling with his affairs till 
sanctioned by the Court of Probate. Any one who 
does so is styled an executor de son tort^ and is liable 
accordingly. 

We have, then, to enquire how the necessary sanction 
is obtainable, whether in the case of one dying intes- 
tate, or in that of one dying testate, together with the 
rights and duties of the person so authorised. For 
the sake of brevity, it may be here observed that both 
administrators and executors are trustees; and, b& 
such, the rights and duties devolving upon trustees in 
general attach to them, such rights and duties being 
merely modified by the peculiar nature of their 
trust. 

Administration and Probate.— By the interpretation 
clause to the Probate Act, 1857 (s. 2), it is enacted, 
that ' In the construction of this Act, unless the con- 
text be inconsistent with the meaning hereby assigned, 
'^wilV* shall comprehend "testament/' and all other 
testamentary instruments, of which probate may now 
be granted; "administration'' shall comprehend all 
letters of administration of the effects of deceased per- 
sons, whether with or without the will annexed, and 
whether granted for genei^al^ special, or limited pur^ 
poses ; " Matters and causes testamentary/' shall com- 
prehend all matters and causes relating to the grant 
and revocation of probate of wills or of administra- 
tion; "Oommxmform business" shall mean the business 
of obtaining probate and administration where there is 
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no contention as to the right thereto, inclnding the 
passing of probates and administrations through the 
Court of Probate in contentious cases when the contest 
is terminated, and all business of a non-contentious 
nature to be taken in the Court in matters of testacy 
and intestacy, not being proceedings in any suit, and 
also the business of lodging caveats against the grant 
of probate or administration.' 

The business of the Court of Probate is thus divided 
into two distinct branches — viz., the non^conteritious 
or common form business^ and the contentums husiness. 
In one sense, each is a matter of procedure. In the 
sense, however, in which the word procedure is used, 
and is to be understood when dividing law into two 
branches, viz., substantive and adjective law — the 
adjective law embracing the law of evidence and pro- 
cedure, — ^the word procedure implies the modus ope- 
randi necessary to the enforcing of a secondary right, 
involving the idea of some primary right broken. 
In this sense, then, it can hardly be said that, in strict- 
ness, either branch of the business of the Probate Court 
belongs properly to procedure; for, speaking generally, 
the contentious business of that Court is nothing else 
than the settlement of rival claims to a new possession, 
the right to appropriate which is the matter in dis- 
pute. As, however, the mere fact of dispute casts 
upon the judge the duty of determining the dispute, 
and as he can only do this according to the rules of 
evidence applicable to ordinary litigation, it appears 
but reasonable, while referring to the co^nmon form 
business in this work, to postpone the consideration of 
the contentuyus business, till in the exposition of the 
principles of the Adjective Law we have laid the neces- 
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sary f otmdationB npon which our observations respect- 
ing it must rest. 

By s. 29^ it is enacted^ 'That the practice of the 
Court of Probate shall^ except when otherwise provided 
by this' Act^ or by the rales or orders to be from time 
to time made under this Act^ be, so &r as the circum- 
stances of the case will admit according to the present 
practice, in the Prerogative Court/ 

When the deceased has died^ either not having made 
a will^ or having made one that is invalid, letters of 
administration of his personal estate are, by 81 Edw. 
III. c. 11, directed to be granted to the next and 
most lawftd friends ; by 21 Hen. YIII. c. 5, s. 3, 'to 
the widow, or to his next of kin, or to both/ By the 
Common Law, confirmed by 29 Car. 11. c. 3, s. 25, the 
husband has a right to a grant of administration to his 
deceased wife's personal estate ; and, by the 22 & 23 
Car. II. c. 10, and 1 Jac. II. c. 17, the relations — not 
next of kin — having distributive shares, jure r^presen^ 
tationis, and all persons having a cognizable beneficial 
interest in the intestate's estate, even creditors, may 
become grantees on the renunciation of the potvores?- 

The applicant for administration must depose to his 
qualification or interest, and, being accepted, must tskke 
an oath of office. 

1 Preference is given to the following persons, and in the following 
order; viz., to — (1) Husband or wife; (2) Child or children; (3) 
Grandchild or grandchildren; (4) Great-grandchildren or other 
descendants; (5) Father; ^6) Mother; (7) Brothers and sisters ; (8) 
Grandfathers or grandmomers ; (9) Nephews and nieces, undeSy 
aunts, great - grandfEtthers or great - grandmothers ; (10) Great- 
nephews, great-nieces, cousins-german, great-uncles, great-aunts, great- 
grandfather's father, &c. ; all of the same degree, being entitled 
equally. 

N.B. — In matters of distxibution and succession to personal estate^ 
the degrees of relationship are computed according to the Civil Law, 
Locks V, Lake, 2 Lee, 421. See ante, p. 531, n.) 
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By Rule 37 (1862), it is directed, that the oath of ad- 
ministrators, and of administrators with the will, is to 
be so worded as to clear off all persons having a prior 
right to the grant ; and the grant is to show on the face 
of it, how the prior interests have been cleared off; 
and the oath is to set forth, when the fact is so, that 
the party applying is the only next of kin, or one of 
the next of kin, of the deceased. And Rule 47 directs 
that the usual oath of administrators, as well as that 
of executors and administrators with the will, is to be 
subscribed and sworn by them as an affidavit, and then 
filed in the registry. 

In the ccbse of testacy, the executor of the will is 
potior jure as regards the administration of his testator^s 
estate. Nor has the Court any power to withhold pro- 
bate from him,^ unless he is non compos mentis, or, being 
resident out of the United Kingdom at the time of the 
testator^s decease, it shall appear to the Court necessary 
or convenient to make a grant of administration — ^with 
the will annexed — ^to some other person.^ But though 
the Court has no right, except as above, to reject 
the nominee of the testator, it Is necessary that the 
executor should have a judicial recognition, and be in- 
vested with a legal authority greater than that which 
could be conferred by the testator. 

The acquiring of this recognition and authority is 
styled proving the will. The modus operandi is simply 



1 Accordingly, where an executor, being alao residuary legatee, cut 
off a part of a will containing legacies, and thereby attempted to put 
£500 into his own pocket, and which attempt at fraud he admitted, the 
Court held that it had no option but to decree probate to him with his 
co-executor. {In the goods of Mary Sett, 6 Jurist, p. 850.) 

3 See Evans v. Tyler, 2 Bobertson, p. 131 ; Probate Act, 1857, 
sec. 73. 
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rights which he can enforce in a court of law ; it has 
constituted him a trustee^ and thereby made him an- 
swerable to the Courts of Equity. It must not^ howeyer^ 
be supposed that the Judge of the Court of Probate is^ 
therefore, functus officio. It may prove necessary for 
the Court to revoke its grant; for example^ if the 
grant has been obtained by actual fraud^^ or by a false 
suggestion^ though innocently made,^ or^ when pro- 
perly obtained, it has subsequently become inoperative.' 
For further information upon the various subjects 
sketched in this volume, the reader is referred to the 
text-writers and cases quoted in connection with each. 

^ For example, if an executor, being a minor, obtains probate on the 
suggestion that he is of fiill age {see Coote, p. 165) ; or if an executor 
obtuns probate of a will made by a feme covert, on uie suggestion that 
she was a mdow at the time of making it {Alieia Gill, 1 ffoff^. £, £. 
341). 

^ For example, if an executor obtains probate of the wiU of a person 
still living whom he believed to be dead {Charles James Napier, 1 Fhitt, 
p. 83), or where a will has been discovered after administration granted, 
or a later will discovered than that of which probate had been 
granted, or whore administration has been granted to the elected guar- 
dian of the intestate's children, there being a testamentary guardian 
who had not renoimced. {Louisa Morris, 6 L. T, N, S, 768.) 

' For example, where one of two executors proves a will, and subse- 
quently becomes lunatic. (/. Marshall, 1 Cfurt. 297.) 
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APPENDIX A. 

HISTORICAL SKETCH OF THE PROGRESS OF THE LAW 
OF PRIVATE PROPERTY, TRACING THE GRADUAL 
ASSIMILATION OF REAL TO PERSONAL PROPERTY 
IN RESPECT OF ITS ALIENABILITY. 

In the Institutes of English Public Law, I had oc- 
casion to refer to the changes introduced into our 
institutions upon the accession of William of Normandy. 
Such reference, however, bore mainly upon the public 
branch of our law. I here propose, as briefly as pos- 
sible, to direct the reader's attention to the effect of 
that accession upon our law of private property. 

The questioDs to be considered appear to be these :— 
(1) Did the accession of William of Normandy to the 
throne of England produce any change in the law of 
private property; and, if yes, what ? And (2), Was that 
change permanent ; and, if not, how and when was it 
modified ? The answer to these two questions depends 
largely upon the answer that is given to another ; viz.. 
Did the system known as that of ^feudal tenure, exist 
in England prior to the Conquest; and, if so, to what 
extent ? Or, was it introduced at the time of the Conquest, 
or as a result of it; and, if so, was its introduction 
general^ or only partial ? This, again, in its turn. 
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demands an answer to the qnestion— What is to be 
understood by the term 'feudal tenure'? To the 
answer to this last question we must first direct our 
attention. 

That land was held by the subject, prior to the Con* 
quest, upon some kind of tenure, and that that tenure 
was not sovereign, is obvious. The object of our en- 
quiry being to determine whether or not it was held 
upon what is termed ^JeuAal tenure/ it is necessary 
either to define ^feudal tenure, and see whether pre- 
Norman tenure can be said to be brought within that 
definition, or to state and define the various kinds 
of tenure with which we are acquainted, and to de- 
termine whether the facts known bring pre-Norman 
tenure within either, and which of them. Tenures have 
by our law writers been commonly divided into two 
generic classes; viz., 'allodial tenure,' and 'feudal 
tenure,' the latter being subdivided into knight'Service 
tenure and socage tenure. 

'Alodial ' or ' allodial land ' or 'allodium,' has been 
defined to be a patrimonial estate, a holding of lands 
in absolute possession, without acknowledging any 
superior lord, contra -distinguished from feudal lands 
which are held of superiors.^ 

Mr. Wright^ defines an allodial estat to be ' au 
estate free from all tenure' ; he says, * It is so called — ^ia 
opposition to fees conditional at Common Law, taidfees^ 
tail since the Statute of Westminster 2nd, De Donis^ 
as importing a simple inheritance clear of any con« 
dition, limitation, or restriction to any particular heirs, 
and descendible to the heirs general, whether male or 
female.' 

* See Wharton's Law Lexicon. * Tenures, p, 147. 
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Mr. Hallam^ says^ ' The word alodial is sometimes 
Tesiiricted to sucli estates as had descended by inheri- 
tance. These were subject to no burden, except that 
•of public defence. They passed to all the children 
•equally, or, in their failure, to the nearest kindred.'^ 

We are told by Sir E. Coke that there are not any 
•allodial lands in England. ^He might have added, ' and 
never were,' as the term allodial is here first defined. 

The expression, 'holding of land in absolute posses- 
sion without acknowledging any superior lord,' appears 
to me utterly unintelligible as applied to the holding of 
a subject. Lands * held in absolute possession without 
acknowledging any superior lord,' are lands held in 
sovereignty;^ such holding being precisely that which 
constitutes sovereignty. To say that ' allodium is any 
subject's land that is not holdei\,' is pure jargon, and a 
•flat contradiction in terms. If a subject has lands, they 
must be holden* A person who has lands that are not 
bolden, is sovereign. 

Mr. Serjeant Wright* says, 'Tenures by knight- 
43ervice difiered very little from pr<^>er feuds ; they 
were purely military, and genuine eflects of the feudal 
establishment in England. The services were occa- 
sional, though not altogether uncertain, as in proper 
.ieuds.' 

And again, ' Tenures in socage are holdings by any 
•certain conventional services that are not military.^ 

1 Middle Ages, vol. i. c. 11, part 1. 

^ Alodial lands are commonly opposed to beneficiary or feudal ; the 
former being strictly proprietary, while the latter depended upon a 
superior. In this sense the word is of continual recurrence in ancient 
histories, laws, and instruments. It sometimes, however, hears the 
4sense of inheritance, and this seems to he its meaning in the famous 
62nd chapter of the Balic law, De alodis. (Hallam, M. A. ibid.) 

3 See Co. lit. 93, a. * Tenures, p. 140. * Tenures, p. 142. 
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We are therefore driven to enquire more closely into 
the meaning of the word 'feud/ Mr. Wright,^ adopting 
the view of Mr. Somner^ says, ' fend' is a German com- 
pound, which consists of feh^ feo, or feoJi, signifying a 
salary, stipend, or wedges, and of hade, head, or hode, 
importing quality, hind or nature; so that, says he, 
feudum,fee8, or land holden infee^ is no more, considered 
in its first and primary acceptation, than what was 
holden in /eeAode — by contraction, /etid or feed — i.e., ia 
a stipendiary, conditional, mercenary way and nature, 
with the acknowledgment of a superior, and a condition 
of returning him some services for it, upon the with- 
drawing whereof the land was revertible unto the lord/^ 

* Tenures, p. 4. 

3 < To mamfest the truth of this assertion, it is necessary to take a 
short view of the origin of feuds, -which were a military policy of the 
northern conquering nations, devised as the most likely means to 
secure their new acquists, and were large districts or jMurcels of land, 
given or allotted by the conquering general to the superior officers of 
his army, and by them dealt out in less parcels to the inferior officers 
and most deserving soldiers. These allotments or portions of victory 
naturally engaged such as accepted them to defend them, and as a part 
.could not be preserved independent of the whole, all givers as weU as 
receivers were mutually and equally concerned to defend the whole ; 
but as that could not be done in a tumultuary way, order, and to that 
end a military subordination, was necessary; and, therefore, each 
receiver was supposed, in consequence of his acceptance of any portion^ 
to oblige himself, as long as he held it, to att^d to and enter into 
measures for the securi^ and defence of the whole, whensoever he 
should be required by his benefactor or immediate superior, and was 
likewise supposed to be accountable to him as his commander ox leader, 
for his attendance, and a faithful discharge of his duty ; such bene- 
factor or superior was likewise subordinate to and under the command 
of his bene&ctor, and so upwards to the prince or chief himself. Thus 
a proper militaiy subordination was naturally and rationally enough 
inferred and established ; and an army of feudatories were so many 
istipendiaries always on foot, ready to muster and engage in the defence 
of their country ; so that the feudal return of fealty, or mutual fidelity 
and aid, were not originally ^ariMicto, but seem to have been j^Htic or 
rather natural consequences drawn from the apparent necessity these 
warlike people were under, of maintaining their ground with the same 
spirit and by the same means they had got it. But as the princes of 
Europe were evexy day more and more alarmed by the progress of the 
northern standard, many of them went into this or a like policy as the 
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Mr. Selden^ speaking of times long prior to the Con- 
quest^ says, ^ Feuds or feuda, being the same which in oar 
law we call tmandes or hmds held, and fetbda a\ao, are 
possessions so given and held that the possessor is 
bonnd to do service to him from whom they were 
give©.'^ ' This service was originally purely military. 
These fevdsj fiefs, or fees, were originally held at the 
will of the lord, after which it became customary to 
grant them for one yea/r ceriam, and later on to make 
tixe grant for life. But, though not then hereditary, 
it was unusual, and even thought hard, to reject the 
heir of the former feudatory, provided he was able to 
do the services of the feud, and the lord had no just 
objection against him. His succession, however, ap- 
pears to have been permitted only upon the payment 
by him of a fme or adenowledgment, styled a relief. 
Still later on, the grant was made to extend beyond the 
vassal, e. g., to his sons, or such of them as the lord 
might name, the exact terms of the grant being rigidly 
adhered to. This system, known as the feudal system, 
originated with and was developed by the northern 
conquering nations of Europe, with whom it had at- 
tained its ihird stage — viz., its hereditary quality — 
before the battle of Hastings.'^ 

Stated roundly, the essence of the theory of feu- 
strongest mtrenchment ; and in imitation of it, they, reserving the do- 
minion or property of the lands they gare, parceUed out some of their 
own possessions or territories imder an express fealty, engaging their 
beneficiaries or fendatories to make the like returns of fideuly and aid, 
as followed from the design and nature of our original feud; wnence, the 
feudal obligations probably began to be considered as renders or services 
of render, calculated for the benefit of the proprietary, who was, in 
respect of the dominium or propriety'- remaining in hiniy ftota. thence- 
forth calleii Dominus/ {Wright's Tenures, pp. 3 — 11.) 

1 Sold. Tit. of Honor, 273. 

2 Wright's Tenures, 6. 
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dalifim is nothing more or less than hinds held of a 
monarch, properly so styled. The sovereignly is as- 
sumed to be in a single individoaL To that individual 
the entire territory is supposed to belong. By him it 
is supposed to be parcelled out to his subjects^ his f eu- 
datorieSj in such quantities and upon such conditions 
as he thinks fit. 

If we reject the term dUodial altogether, as not de* 
scriptive of a subject's tenure of lands, or substitute 
for it the term sovereign, confining its use of coarse to 
the sovereignty, we may with advantage distribute the 
lands of the nation into three different classes, viz. :— 

1. Sovereign lands, or such as were retained by the 
sovereignty. 

2. Military tenure lands, styled by the Saxons 
ThanC'-la/nds,^ and by the Normans Knigkt" service 
lands, or such as were granted by the sovereignly 
to individual subjects on the condition of militaiy 
service. 

S. Socage lands, or such as were granted by the 
sovereignty to individual subjects, upon conditions 
other than those of military service. 

By thus distributing all the lands held by subjects, 
into two classes — ^viz., mUitary and non'tnUitary — and 
taking for granted, what is obviously the fact, viz., that 

1 ' Thani lex est — Ut tria iaciat pro terrd en^ ezpeditioQenif bnrgh- 
botam et broghbotam, et de multaiB texria majua landirectum. Thua, 
in Engliab, the law touching a thane is, that, in respect of his land, 
he shall do three things — viz., military expedition, repairing of castles, 
and mending of bridges, and for more lands, to do more land duties^ 
&c.' CSpeUnan, Treat. ofJFeuda, 17.) Mr. Selden, citing this law, aaya 



that the two last of these duties — yiz., burghbota and bru^bbota— are 

e Saxon reservations by the 
name of arcis pontisque eonttruetio or extruetio^ and which, with, the 



the same that commonly occur in the 



other, Tiz. expeditio, are together called in some charters to the Church 
of Canterbury Trinoda necessitaa. (Seld, Tit, of Son, 616 ; Wright, 
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both before and after the Conquest^ certain lands were 

held upon military tenure ; our proposition is reduced 

to a simple issue^ viz.^ had pre-Norman — i,e*, Saxon — 

military tenure the same incidents as Norman military 

tenure ? One would have thought the general tenor of 

history too plain to have admitted of doubt upon this 

pointy and indeed it is difficult to suppose the doubt to 

have arisen otherwise than by a confusion as to the sense 

in which the expressions ' feudal ' and ' feudal system ^ 

have been used; some employing those terms as 

simply designating a military tenure^ and others as 

designating that species of military tenure in vogue 

with the Normans^ which^ in order to its accurate de« 

scription^ should not merely be styled Norman feudalism 

in order to distinguish it from the feudalism of other 

European nations^ but Norm^rt'English feudalism^ in 

order to keep that in existence here after the Gonquesti 

distinct from that prevailing at the same period in 

Normandy^ which, according to some historians^ differed 

in points of vital import. 

Mr. Wright says^ ' The Lord Coke^ the Judges of Ire- 
land in the case of Tenures^ Mr. Selden^ Nathaniel Bacon, 
And others, are of opioion, that feudal tenures were not 
brought into England by the Cionqueror, but that they 
were common among the Saxons. The Lord Hale, 
Mr. Crag, Mr. Somner, Sir Henry Spelman, and others, 
again, are of opinion that feuds were brought hither 
by the Conqueror, and that they were in his time first 
established among us.' However that may be, three 
facts appear to be admitted on all hands ; viz. — 

1 . That, before the Conquest, there was, at all events 
as to the great bulk of the land, no practical distinction 

1 See Inst. P. L. p. 102. 
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between it and personal property as to the right of 
alienation^ and that both were devisable by wilL^ This 
fact appears perfectly consistent with the natnre of a 
nxQitary tennre such as thatdescrib ed as Thane^lands, 
but utterly inconsistent with our notions of KtUghi^ 
service leoiis. 

2. That between a.b. 1080 and A.i>. 1086^ a general 
survey of the kingdom was made by the order ofWilliam^ 
the result of which was set forth in. the Doomsday Book ; 
and 

3. That shortly after the completion of this work — viz., 
by the 52nd of William L, A.i>. 1086— it was enacted, that 
* Statnimus ut omnes Ifberi homines f oedere et Sacra- 
mento affirment, quod intra et extra universum regnum 
Angliae, quod olim vocabatur Begnum Britannia^, Wil- 
lielmo suo Domino fideles esse volunt, terras et honores 
iUius fidelitate ubique servare cum eo, et contra inimicos 
et alienigenas defendere/ ' The terms of this law/ 
says Mr. Wright,^ ' are absolutely feudal, and are apt 
and proper to establish that policy with all its conse- 
quences ; for, first, it requires that all owners of land 
should expressly engage and swear that they would 
become vassals or tenants, and, as such, be faithful to 
William as their lord, in respect of the dominium, upon 
the then known feudal notion residing in a feudal lord ; 
and, secondly, that they would, in consequence of their 
becoming his vassals or tenants, everywhere faithfully 
maintain and defend his (their lord's) territories and 
title, as well as person, and give him all possible aid 
and assistance against his enemies, whether foreign or 
domestic' 

1 Wright's Tenures, p. 172. > Tenures, p. 66. 
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No enaotment could^ it is trae^ be more general in 
its terms tlian this; the expression 'omnes liberi 
homines' admits of no exception. We are, however, 
told that, ' Except as to lands in Kent, certain ancient 
boronghs, and a few manors, which by special indul- 
gence were permitted to retain their Saxon rights, the 
feudal system was extended to the whole land of Eng- 
land, at least at the date of this enactment/ 

The reader may possibly be of opinion, that the lan- 
guage of the enactment does not warrant Mr. Wright's 
suggestion that it is essentially and necessarily feudal. 
He may think that such language might, with equal 
propriety, have been used by any king de facto, or by 
the sovereignty of any country, whether autocratic or 
democratic, and that it is no more applicable to one 
species of tenure than to another ; the real gist of the 
enactment being, that all who held lands, and how- 
ever they held them, should swear allegiance to the 
king de facto , who in this instance claimed also to be 
king de jure. 

In the absence of positive information, I incline to 
the belief that the general introduction of feudalism 
into England may be explained as follows : — 

1. That William, having possessed himself of the 
demesney or royal lands, not unnaturally introduced, 
as to those lands, the system with which he was 
familiar, viz., Norman feudalism. 

2. That, in all cases of dispossessed Saxons, he 
gave their lands either to Normans or Saxons, as the 
case might be, upon the same terms ; and that, in fact, 
a large portion of the land of the country, though not 
so large a portion as is commonly supposed, changed 
hands during his reign. 
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3. That his ParliamentB^ advisers^ and principal 
lawyers were Normans^ and that, so far as their influence 
extended, it necessarily favoured Norman institutions ; 
but 

4. That, as to the lands retained by Saxons, by no 
means insignificant, no change was then effected tend* 
ing to alter its character as private property.^ 

5. That, side by side, different laws were adminis* 
tered, as the administrator happened to be Norman 
or Saxon.^ 

6* That no uniformity was even attempted until 
the introduction of itinerant jtutices, L e., till A. d. 1176, 
and that general uniformity was not established till 
the reign of Edward I. 

7. That complete uniformity of tenure never has 
been established in England,^ Ghivelkind and Borough 
English lands having retained their pre-Norman inci* 
dents; and 

8. That during this period — L e., between the reigns 
of William I. and Edward I. — the foundation of feudal 
tenure, where existing, had been seriously undermined ; 
to such an extent indeed that, though it existed in 
theory, many of its fundamental principles were syste- 
matically ignored : hence the Mortmain Aet^ of 1279, 
the De donis conditionoMlms of 1285, and the Quia 
emptores terrarum of 1290, to each of which we may 
devote a few words. 

Before doing so, however, I would direct attention 
to another and kindred subject, viz., the origin of 
English trusts of land, and to the mode of reasoning 
that suggests itself as equally applicable to the two 

^ See Statute of Acton Bumell, post, p. 581. 
' See Institutes of Public Law, p. 100 et aeq. 
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points — ^viz.^ the introduction of fevdal tenure, and the 
origin of trusUs of land. 

Osigin of Bwgli»h Tnurts of Baalty.-— It is not un- 
commonly supposed that the origin of tntata should 
be dated^ in our legal history^ from the reign of Henry 
YIII.^ and that they are in fact the offspring of uses, 
the origin of which is assigned to the fourteenth cen* 
tury. Indeed, from the general language of our writers^ 
the reader could scarcely fail to derive this impression. 
That such an idea is utterly erroneous^ when applied to 
trusts generally^ cannot be doubted by any one who 
reflects upon the natural incidents of property. By the 
expression * natural incidents,^ must be understood 
those incidents that attach to property under every 
legal system, however primitive or advanced^ and what- 
ever may be the idiosyncrasy of that system. That land, 
however^ should be regarded in a light different from 
other subjects of property, is, to say the least, not un- 
natural; and that land should be regarded in different 
lights, at different periods of a, people's history, is no 
other than the necessary consequence of the character- 
istic features of those different periods. In a thinly 
populated country, bordered by warlike neighbours, it 
is scarcely conceivable that the land should.be held 
otherwise than on condition of the holder, in proportion 
to his holding, rendering military aid in the preser- 
vation of the State. In short, such a community is 
essentially an army of soldiers, each relying for sup- 
port upon the produce of the soil appropriated to and 
defended by himself. In a densely populated country, 
a different condition of things is equally natural; a 
small fraction of the community being sufficient for its 
belligerent purposes, the opportunity is afforded for 
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men to select and follow those pnrsmts most congenial 
to their tastes. Agricolturej commerce^ trade^ and war 
become distinct professions. The last being organized 
professedly for the benefit of the whole, is necessarily 
maintained at the cost of the whole. Each soldier^ there- 
fore, becomes a mercenary^ each non->6oldier a contri- 
butor to his support. So, again^ as the military require- 
ment of the community necessitates a large or small 
force^ the burden of its maintenance is weighty or 
light. 

As consistent with the first position^ we have the 
idea of the warrior chieftain-^— the leader selected for his 
skill and dariug^ the idol of his band^ whose wiU is 
law, in whom all repose their confidence^ and to whom 
all look for protection and favour. Such is the auto- 
crat^ such his subjects. As consistent with the second 
position^ especially in its more advanced stage, we 
have the idea of an impersonal head ; we see the func- 
tions of the one distributed between and exercised by 
the many^ the individual chieftain assuming a purely 
representative character. In such a state^ each indi- 
vidual^ as individual, is subject ; as a fraction of the 
whole, he is, or may be, sovereign. 

As the first position is essentially fortuitous, it is 
necessarily unstable. The circumstances that brought 
it into existence cannot endure. With unsuccessful 
leadership, the State is overthrown, while the successful 
leadership, that places it out of danger, by that fact 
alone, destroys the original bond of union. 

Principles consistent in theory and practice with the 
original position, being equally inconsistent with the 
latter, must either be modified or abandoned ; and, in 
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proportion to the rapidity or slowness of the change^ 
remodelled or subverted. 

It is with a mind alive to these considerations that 
the student, who wishes to become a master of English 
law, must approach his task ; for our law is essentially 
a historic growth, having branches that cannot be com- 
prehended without reference to their stock. Such is« 
in a peculiar manner, the case with our law of tenures, 
and our law of trusts in relation to realty, to the right 
understanding of which it is necessary to go back, in 
our legal history at least, to the date of the Conquest, 
in order to find a proper starting point. We now 
turn to the acts already alluded to. 

Kortmain Aet^ {Do religiosis, 7 Edw. L a.d. 1279). 

^ By Doomsday Book rA.D. 1085), it appears that there were in 
England 62,215 knights' fees, of which 28,015 feU into the hands of 
the Church. Between that date and a.d. 1279, the Church con- 
tinuing to possess itself of more and more, alarm was excited, and 
the intervention of the legislature demanded accordingly ; hence the 
' Mortmain Act/ The term ' mortmain,' from mortttS manu or dead 
handf signifies that land which had faUen into the hands of the Church 
— a corporate body — ^became dead to all entitled in reversion, the cor- 
poration being immortal. 

Gifts of land to the Church, without the license of the Crown, 
were accordingly rendered illegal'. By 15 Eic. 11. c. 5 (1391), the like 
prohibition was extended to the case of all lai/ fraternities and 
corporations. Between a.d. 1391 and a.d. 1736, various other statutes 
were enacted relative to the same subject. By 9 Geo. U. c. 36, 
1736, which was enacted, as the preamble states, to prevent im-- 
provident alienations or dispositions of landed estates^ by lanffuisH' 
ing or dying persons, to the disherison of their lawful heirs, it is pro- 
vided that no lands or hereditaments, or any money, stock, or other 
personal estate, to be laid out in the purchase of any lands or heri- 
ditaments, shall be conveyed or settled for any charitable uses, unless 
by deed indented, sealed, and delivered in the presence of two or more 
credible witnesses, twelve calendar months, at least, before tiiie death of 
the donor or grantor, including the days of the execution and death, 
and enroUed in the High Court of Chancery within six calendar 
months next after the execution thereof; and unless such stock be 
transferred six calendar months at least before the death of the 
donor or grantor, including the days of the transfer and death ; and 
unless the same be made to take effect in possession for the charitable 
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-—This Act provided^ that no person, religious or other 
whatsoever, should buy or sell, or receive under pretence 
of a gift or lease, or by reason of any other title whatso- 
ever ; nor should, by any act or ingenuity, appropriate 
to himself any lands or tenements in mortmain, upon 
pain that the immediate lord of the fee, or, on his de- 
fault for one year, the lord's paramount, and, in default 
of all of them, the king, might enter thereon as a for- 
feiture/ 

This Act, which was an extension of the provision of 
the Magna Carta of Henry III., making all gifts to 
religious bodies void, and the land forfeited to the lord 
of the fee, at once proves, as does its predecessor, not 
merely that the theory that ^ feudal lands must be held 
on the condition of feudal services, and cannot be so 
alienated as to destroy their feudal incidents,' had been 
discarded, but that such lands must have been exten- 

use intended, immediately from the making thereof, and be -without 
any power of revocation, reservation, trust, condition, limitation, 
clause, or agreement whatsoever, for the benefit of the donor or 
grantor, or of any person or persons claiming imder him. Sec. 2 
declares this not to affect any bond fide purchase and sale for full 
and valuable consideration. Gifts to the University of Oxford or 
Cambridge, or the Schools of Eton, Winchester, or Westminster, are 
excepted. Sec. 3 declares that all other gifts to charitable uses shall 
be void. For the numerous classes of cases within the operation of this 
Act, see Roper's Legacies. By 62 Geo, III. c. 102 (1812), all charitable 
donations are required to be registered with the Clerk of the Peace of 
the county wherein the same are made, within twelve months after the 
making of the same. By 1 & 2 (>eo. lY. c. 92 (1821), trustees of 
charities are enabled to exchange lands. 

See 29 & 30 Vic. c. 57, entitled * An Act to make further provision 
for the enrolment of certain deeds, assurances, and other instruments 
relating to Charitable Trusts* ; 32 & 33 Vic. c. 110, entitled ' An Act 
for amen^ng the Charitable Trusts Act; 33 & 34 Vic. c. 34, entitled 
' An Act to amend the law as to the investment on real securities of 
trust funds held for public and charitable purposes ; 35 & 36 Vic. 
c. 24, entitled < An Act to facilitate the incorporation of trustees of 
charities for religious, educational, literary, scientific, and public 
charitable purposes, and the enrolment of certain charitable trust 
deeds. (See Corbi/n v. French, Tudor* t Z. C. 456.) 
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sively so alienated^ indeed to such an extent as to de- 
mand the intervention of the legislature. The prohibi- 
tion to alienate in mortmain was not^ however^ peculiar 
to the Normans^ for our Saxon forefathers^ who are 
said to have kept a jealous eye upon clerical rapacity at 
least sixty years before the Norman Conquest^ pro- 
hibited the alienation of lands to corporations without 
the license of the Crown.^ 

It is a fact worthy of note, that the largest and 
most considerable dotations of religious houses without 
license, happened within less than two centuries from 
the Conquest.* That is to say, at the very time when it 
is commonly supposed that the feudal notion of the 
inalienability of land without the concurrence of both 
lord and tenant, was at its prime in this country. 

De Bonis Cooditionalibus (13 Edw.I.c. 1, a.d.1285). 
— This Statute enacted, that the will of the giver, 
according to the form in the deed of gift manifestly 
expressed, be henceforth observed ; so that they to 
whom the land is given under such condition, shall 
have no power to alien the land so given, but that it 
shall remain unto the issue of them to whom it is given 
after their death, or shall revert unto the giver or his 
heirs, if issue fail, or there is no issue at all. And if a 
fine be levied hereafter upon lands so given, it shall be 
void in the law. 

Here, again, we have legislative interference to put 
a stop to a common violation of the feudal principle 
that loans and not gifts of lands are to be presumed, 
and therefore, that when a grant is made to A. and the 
heirs of his body, a loan merely to A. for life was in- 

1 Selden, Jan. AngL ^ See Steph. Com. i. 456. 

P P 
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tended. Simple and well understood as was this feudal 
principle, the then courts were not reluctant to favour 
attempts to alienate in violation of it. They held that 
such a grant was a conditional fee; that the condition 
was satisfied by the fact of issue; and therefore^ that, 
upon the birth of issue, the grantee's estate was con- 
verted from an estate'tail into a/ee-mipfo. They held 
that a fee-simple might be alienated at pleasure. Thus 
did the lawyers of those days repudiate the feudal 
theory of fees being mere conditional tenancies ; nay, 
more, they held the birth of a child to be the father*s 
justification for depriving both him and his benefactor 
of their rights. 

Quia ZSmptores (18 Edw. 1, st 1, c. 1, A.i). 1290). — 
By this Statute it is enacted, ' That from henceforth it 
shall be lawful for every freeman to sell at his own 
pleasure his lands or tenements, or part of them, so 
that the feoffee shall hold the same lands or tenements 
of the same chief lord of the fee, by the same services 
and customs as his feoffor held them before.' 

Here, then, we have the legalisation of practices 
theretofore illegal, but evidently too common to admit of 
suppression. The legislature contented itself with the 
imposition of a condition, viz., that the purchaser, who- 
ever he might be, should hold his lands, subject to the 
same conditions as his vendor. This act, therefore, in 
effect, admits what is now understood as the absolute 
dominium in land and the right of alienation ; but put^ 
or was^intended to put, an end to mb-infeudation. It 
is, consequently, the commonly received notion that no 
manor is of more recent date, i.e., that no manor has 
been created since the year a.d. 1290. The utter dis- 
regard, of the then existing law, however, indicated by 
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these statates^ may fairly suggest the supposition that 
obedience to the amended law was not implicit. Nor 
must the fact be overlooked that the statute in no 
way aflTected the Crown, which may, therefore, have 
created many manors at dates long subsequent to the 
Act. 

The practical effect, however, of these three statutes 
may be stated thus : — (1) That holders in fee might, in 
the year a.d. 1290, give or sell their lands at pleasure, 
provided such alienation was not to a corporation, 
rehgious or secular, for in such case the license of the 
Crown could not be dispensed with ; and (2) That the 
owner of a less interest than the fee might dispose of 
that interest, but of that only; that is to say, the 
grantee of an estate tail might dispose of his own in- 
terest, but could not defeat the rights either of the 
heirs of his body or of the reversioner. 

Uses. — It is said that about the close of the reign of 
Edward III. a subtle distinction between land itself, 
and the use or profit of the land, was devised by the 
clergy as a means of evading the Statutes of Mortmain.^ 
I incline rather to the belief that it was at or about 
this period that the courts began to uphold an old 
established illegal practice, and that they based their 
justification on this fiction. The reader will not forr 
get, that at that period, and for long after, a simple 
gift of lands to a person and his heirs, styled a feoff- 
ment, accompanied by livery of seisin — i.e., by delivery 
of the possession^ — ^was all that was necessary to Convey 
to that person the fee-simple in such lands. No con- 
sideration was necessary. The mere gift perfected by 

^ Seo ante, p. 573. 
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delivery of possession, was at law a binding and irre- 
vocable transfer. Whether, therefore, land was given 
or sold, the law looked solely to the livery of seisin as 
the proof of title in the transferee, and did not trouble 
itself as to the motive or consideration. When, how- 
ever, the distinction between land and its use was 
introduced, or, as already suggested, recognised, the 
Judges of the Court of Chiancery — ^not the Common 
Law Judges — held that the mere fact of the delivery of 
possession did not show that the feoffee was entitled 
to the iLse or fruits of the land. They accordingly 
admitted evidence of the feoffor's intention, and com<* 
polled the feoffee to hold the land to the use of the 
person or persons intended to be benefited, who, 
according to the generally accepted notion, were 
clerical corporations, and who were by this means 
enabled to possess themselves of lands in contravention 
of the Mortmain Acts. 

Again, the element of intention being recognised, 
independently of the transfer of the land, it was 
obvious that, though the land was transferred to one, 
the use of it might not merely be given to another, 
but that it might be transferred &om person to person ; 
for instance, the use could be given to one, say for ten 
years, or till the happening of a given event, after or 
upon which the use might be transferred to another. 
The intention or desire of the feoffor could thus be ex- 
pressed in his will; and in this way land, which was 
not legally devisahle till the reign of Henry YIII.^ 
was, in fact, devised by the devising of the use 
of it. 

That so miserable a subterfuge should have been suf- 
fered to succeed as a means of deliberately violating 
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tlie law^ can only be explained by the fact that public 
opinion favoured, not to say demanded, more ample 
proprietary rights than the law then granted, and that 
the judges who had the control of testamentary matters, 
whether from being clerics, winked, as it is suggested, 
at the illegality of acts which tended to enrich theChurch, 
whose interests they identified with their own as para- 
mount; or, as is more reputable and probable, stretched 
many a point in favoiir of the growing tendency to assimi-> 
late real to personal property in respect to its alienability. 
Those who are pleased to depict the imagined death- 
bed scene of the wealthy landed proprietor; to paint 
him whispering into the ear of his confessor the narra- 
tive of his mis-spent life; to draw the wily priest sug- 
gesting a purgatory, hinting the price of escape from 
its torments, and introducing the witness to the con- 
tract for prayers, the consideration being the dis- 
herison of his blood, — may, if they believe this version of 
the matter, add with consistency, * What mattered it 
what might be the consequence to the dead man's 
family, so long as the priest was satisfied? The gift 
was made, and the clerical judge whose boast it was 
that he administered equity, acting in foro conscientia, 
was as deaf to the cries of the widow or orphans as to the 
command of the law, that land should not be alienated 
to the Church without the license of the king/ Those 
who do not take this view might, with no less propriety, 
and perhaps with equal justice, paint the death-bed of 
the fond father of a numerous family. They might 
depict him in eager commune with his attorney, 
his eyes glistening with delight as he realized the 
scheme by which, without beggaring his eldest, he 
might provide for his younger children by placing his 
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lands in tmst, to pay each an annual sum Hnffici«nt to 
keep them from want; in which case^ without loading 
the judge^ who ehonld endeavour to give effect 
to the paternal wish^ with obloquy, one might regret 
the then condition of the law, which rendered subter- 
fuge necessary to enable a man to obey his natural 
instincts. 

No doubt, the machinery applicable to the one pur- 
pose was applicable, and perhaps not unfreq^ently 
apphed, to the other. Nor is it to be doubted that 
superstition then, as at all times, induced men, in the 
name of heaven, to commit deeds that disgrace man- 
kind. Whatever the motive, this is certain, that fe^* 
ments to uses and hequesU of uses were held by our 
Courts of Chancery to be equity; and Common Law 
Judges, who appealed to the statute, were directed to 
the distinction between lamd and the vse of it. 

It so happened that this doctrine of uses was equally 
applicable to other interests beside those already 
indicated. England was then approaching trouble- 
some times. In 1399 Bichard 11. was deposed; and, 
not long after, the two great houses of York and Lan- 
caster laid their respective claims to the throne* 
Treason worked a forfeiture of lands. The fact of 
treason or no treason was, of course, determined by the 
fortune of the field. What, then, was more reasonable, 
than that men who were about to risk the hazards of 
battle, should enfeoff some less warlike Mend of 
their lands to the use of themselves and their children, 
so .that, in the case of banishment or death, they might 
presQrve the fruits thereof to themselves or to thair 
children ? To another class, also, this equitable doe* 
trine proved most acceptable, viz., to thosei who took 
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less delight in payment than in pnrchaBe. By the 
Common Law^ the lands of a debtor could not^ as 
against himself,be taken in executionin an actionof debt^ 
but as against his heir they might.^ The inconvenience 
of this principle attracted attention at an early date. 

In the year 1283^ by the Statute of Acton-Bumell, 
De Mercatoribris (11 Edw. I.)^ it was enacted^ that ' The 
cluittels and devisMe burgages of the debtor might be 
sold for the payment of his debts ;' and in 1285^ by the 
Statute of Westminster 2nd (13 Edw. I. e. 18)^ it was 
enacted^ that ' When a debt is recovered, or acknow- 
ledgedy or damages adjudged in the King's Courts^ the 
plaintiff shall have his election, either to have a writ of 
Fierifacias, or else that the sheriff shall deliver to him 
all the chattels of the debtor, saving only his oxen and 
beasts of the plough, and also one-half of his lands, 
until the debt be levied upon a reasonable price or 
extent.^^ Accordingly, to avoid the inconvenience of 
compulsory honesty, debtors likewise are said to have 
availed thiemselves of this doctrine, by infeoffing others 
of their lands to their own use. 

The result of this doctrine, jand its various applica* 
tions, was, that most of the lands- in the kingdom were 
•conveyed to uses, and the state of things brought into 
existence that is described in the preamble to the 
Statute of Uses.' ^ 

> Watkins, p. 443. * See Index < Elegit.' 

* ' Whereas, by the common laws of this realm, lands, tenements, and 
iiereditaments he not devisable by t^tament,nor ought to be transfeired, 
from one to another but by solemn livery and seisin, matter of record 
uniting sufficient made bondjidej mthout covin or fraud, yet neverthe- 
less divers and sundry imaginations, subtle inventions, and practices 
have been used, whereby the hereditament of this realm have been 
conveyed from one to another by fruudulent feoffinents, fines, reco* 
▼eries, and other assurances, craftily made to secret uses, intents, and 
trusts; and also by -wills and testaments, sometimes made by nude 
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SUtnte of VMS— (27 Hen. YIII. c. 10, A. d. 1535-6). 
—By tliis statute it is enacted that, ' Where any person 
or persons stand or be seised, or at any time hereafter 
shall happen to be seised; of and in any honours, castles, 
manors, lands, tenements, rents, services, reversions, 
remainders, or other hereditaments to the use, con- 
fidence or trust of any other person or persons, or of 
any body politic, by reason of any bargain, sale, feojBT- 
ment, fine, recovery, covenant, contract, agreement, 
will, or otherwise, by any manner or means whatsoever 
it be ; that in every such case all and every such person 
and persons and bodies politic, that have or hereafter 



parolx and words, sometimes by signs and tokens, and sometimes by 
'writing, and for the most part made by such persons as be yisited with 
sidmess, in their extreme agonies and pains, or at such time as they 
haye scantly had any good memory or remembrance, at which times 
they, being provoked by greedy and covetous persons lying in wait 
aboat them, ao many times dispose, indiscreetly and unadvis^y, their 
lands and inheritances, by reason whereof and by occasion of which 
firatadulent feofiments, fines, recoveries, and other like assurances to 
uses, confidences, and trusts, divers and many heirs have been unjustly 
at sundry times disherited, the lords have lost their wards, marriages^ 
reliefs, heriots, escheats, aids pur fayre fitz chyv^ler et pur file maryer, 
and scantly any person can be certainly assured of any lands by 
them purchased, nor know surely against whom they shall use their 
actions or executions for their rights, titles, and duties ; also men mar- 
ried have lost their tenancies by the curtesy, women their dowers; 
manifest penuries by trial of such secret wills and uses have been 
committed, the King's highness has lost the profits and advantages of 
the lands of persons attainted, and of the luids craftily put in feoff- 
ments to the use of aliens bom, and also the profits of waste for a year 
and a day of lands of felons attainted, and the lords their esdieats- 
thereof; and many other inconveniences have happened, and daily do 
increase among the King's subjects, to their great toouble and inquiet- 
ness, and to the utter subversion of the ancient Common Laws of this 
realm. For the extirping and extinguishment of all such subtle- 
practised feoffments, fines, recoveries, abuses, and eixors, heretolioffe 
used and accustomed in this realm, to the subversion of the good and 
ancient laws of the same, and to the intent that the King's High* 
ness, or any other his subjects of this realm, shall not in any wise- 
hereafter by any means or inventions be deceived, damaged, or hurt, 
by reason of sueh trusts, uses, or confidences, it may please the King'a 
most Boyal Majesty that it may be enacted that, &o.' 
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shall have any such use, confidence, or tnist, in fee- 
« simple, fee-tail, for term of life or for years or other-* 
wise, or any use, confidence, or trast, in remainder or 
reverter, shall from henceforth stand and be seised, 
deemed, and adjudged in lawful seisin, estate, and pos- 
session of and in the same honours, castles, manors, 
lands, tenements, rents, services, reversions, re- 
mainders, and hereditaments, with their appurtenances, 
to all intents, constructions, and purposes in the law, of 
and in such like estates as they had or shall have in 
use, trust, or confidencid of or in the same; and that 
the estate, title, right, and possession that was in sucH 
person or persons, that were or hereafter shall be seised 
of any lands, tenements, or hereditaments, to the use, 
confidence, or trust of any such person or persons or of 
any body politic, be from henceforth clearly deemed and 
adjudged to be in him or them, that have or hereafter 
shall have such use, confidence, or trust after such 
quality, manner, form, and condition as they had before 
in or to the use, confidence, or trust, that was in them/ 
The expressed object of this enactment was, as de- 
clared, to put an end to the evils recited in the pre- 
amble, which evils were supposed to be traceable to 
secret dispositions of the beneficial interest in land; 
this secresy being the result of the theory which dis- 
tinguished the equitable from the legal interest in land, 
holding that the one might exist in one individual, 
while the other was in another. The Statute of Uses 
was in fact intended to put a stop to secret disposUions 
of land, and to abolish the jurisdiction of the Court of 
Chancery over landed estates, by giving actual posses- 
sion at law to the person beneficially entitled in equity.^ 

1 See Chudleigli's Cade, 1 Coke's Rep. 283. 
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The operation of the statete was^ howefv&r, greatly nar* 
rowed by the fact of use haviog been made of the 
word 'ieised/ Its actual effect was to import into the 
jroles of law some of the then OTiBting doctrine^ of the 
Court of Chancery^ and to add to the language pre* 
vioasly employed in a conveyance the. three words — ^ to 
the use J 

The efforts on the part of the legislatnre^ on the one 
hand^ to correct existing aboseSj and those of the 
lawyers and the Court of Chancery^ on the other^ to 
evade the statutes^ are not the least remarkable feature 
of the times now imder consideration^ 

Bargain and Sale. — Before the Statute of TJseSi 
when a bargain was made for the sale of an estate, 
the Court of Chancery held, that from the moment of 
the payment of the purchase-money, the bargainor or 
vendor was seised to the use of the purchaser.^ Upon 
the passing of the Statute, this use was converted by 
the Statute into the legal seigin, and thus by mere bar^ 
gain and sale without feoffment, or even a deed, the 
legal fee-simple was passed secretly to the purchaser 
by the very enactment intended to render secret con- 
veyances impossible. 

Statute of Znrolmeata. — This defect in the Act 
being soon discovered, another Act was passed in the 
same year-r27 Hen. VIII. c. 16 — ^requiring every bar- 
gain and sale of an estate of inheritance or freehold to 
be made by deed-indented, which deed wap required to 
be inrolled within six months of its date. A stop, it 
was supposed, was thus put to the secret conveyance 
by hargavn and sale. Alas for human short-sighted* 
ness ! the Statute of Inrolments spoke only of estaies 

1 See 2 Sand. Uses, 43. 
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of inherUaaice, or freehold, it made no mentkm .of a 
mere term of years. 

Iiaaso aaid BtlaMM. — ^Lord Norris^ it is said^ who 
wished to dispose in a particiilar manner of his estates^ 
without the knowledge of some of his relations^ sng* 
gested to Sir Francis Moore, that as the Statute of 
Infolments only mentioned estates of inheritance or 
freehold, his desire could be effected by a bargain and 
sale for one year to B., which not being within the 
statute^ could be made by mere word of mouth, and 
payment of the money, the entry required by the law 
being supplied by the Statute of Uses. B., the bar* 
gainee, was, in intendment of law, in actual legal posses- 
sion of the term. Such being the case, it only remained 
for Lord Norris to release the &e to B., which he could 
do legally by deed without iwrolm&nt. Through this 
loop-hole, discovered by Lord Norris, a few having ven- 
tured and passed safely, the multitude followed, an4 
for more than two centuries lea^se and release was the 
common means of conveying lands without Iwery of 
seisin^ entry ^ or inrolment. 

Tnwts. — TXq Use upon a Use.^-^' About the time of 
the passing of the Statute of Uses,' says Mr. Watkins,^ 
' some wise man, in the plenitude of legal learning, de- 
clared that there could not be an use upon an, use. This 
very wise declaration, which must have surprised every- 
one who was not sufficiently learned to have lost his 
common sense, was adopted, aiid is still adopted; and 
upon it, at least, chiefly, has been built the present 
system of uses and trusts.^ 

We said, that one of the results of the Statute of 

' See Tyrrell's Case, Tudor's L. C. 274. 

' Principles of ConYeyaocivg — ^Xntroduction, p. 20. 
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Uses was to add to a convejanoe the three words ' to 
the use.' If a feofiment was made ^to A. and hie heirs, 
to the use ofB. and his heirs/ the Statute executed the 
use to B.^ and converted his equitable into the legal 
estate. Again^ if the feoffment was made ' io a/nd to the 
use of A. and his heirs/ the land and its use being given 
to the feoffee^ the Statute declared him to have the 
legal estate. If the feofi&nent was made ^to A. and his 
heirs, to the use ofB. amd his heirs, to the use of G. and 
his heirs/ or was made ' to and to the use of A. and his 
heirs, to the use of B. and his heirs / it being held^ as 
already stated^ that there could not be an use upon an 
use, what was to become of the use in these two cases, 
declared to be granted, in the one case to C, and in 
the other to B. ? The Court of Chancery said, that it 
was inequitable that they, being the persons last-men- 
tioned, should be deprived of the benefit intended by 
the feoffor; and so, upon the plea of doing equity, they 
assisted anyone who chose to add the words ^ to the 
use/ in the violation of the spirit of the law, by con- 
straining the party to whom the law gave the estate, 
to hold it in trust for him to whom the use was last 
declared. Thus,^ says Mr. Joshua Williams, arose the 
modem doctrine of uses and trusts; and hence it is, 
that if it is now wished to vest a freehold estate in one 
person, as trustee for another, the conveyance is made 
to the trustee, or some other person^t is immaterial 
which — and his heirs, to the use of the trustee and his 
heirs, in trust for the party intended to be benefited, 
called the cestui que trust, and his heirs. An estate in 
fee simple is thus vested in the trustee by force of 
the Statute of Uses, and the entire beneficial interest 

1 Real Property, p. lo7. 
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is given over to the cestui que trust by the Court of 
Gliaiicery. 

Wills of Socage LandB.^ {Statute of Wills, 32 Hen. 
VIII. c. 1, A.D. 1540). — By this Statute^ it is enacted 
that, All persons having any manors, lands, tenements, 
or hereditaments, holden in socage, or of the nature of 
socage tenure, shall thereafter have fall and free liberty, 
power, and authority to give, dispose, will, and devise 
the same, as well by his last will and testament in 
writing, as by any act or acts lawfully executed in his 
life, at his free will and pleasure. 

Wills of two-thirds of Knight-Service Lands.— - 
And by 34 & 35 Hen. VIII. c. 5 (1542-3), the Bill con- 
coming the explanation of wills, it is enacted (s. 5), 
That all and singular person and persons, having a sole 
estate or interest in fee simple, or seised in fee simple 
in coparcenery, or in common, of and in any manors, 
lands, tenements, rents, or other hereditaments in pos- 
session, reversion, t)r remainder, or of and in any 
rents or services incident to any reversion or remainder 
holden of the king in knight-service in chief, or of 
the nature of knight-service in chief, hath, &c., full 
and free liberty, power, and authority to give, dispose, 
will, or assign to any person or persons, except bodies 
politic and corporate, by his last will and testament, . . . 
TWO-THIRD PAETS, &0. ; and (by s. 6), That the said will, 
so declared, shall be good and eflEectual for two-thibd 
PARTS of the said manors, lands, tenements, and here- 
ditaments, although the will, so declared, be made of 
the whole or of more than two parts of the same. 

^ The reader will not overlook the £sict, that some if not all bur- 
gage lands had, long prior to this, been devisable. {See the Statute of 
Acton^Bumell, ante, p. 581.) 
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reudal Tenures AboUsliea. (12 Gar. II. c. 24^ A. d. 

1660). — By this Statute^ it is enacted^ That all tenures 
by knight-service^ held of the king or others, and the 
fruits and consequents thereof, be henceforth taken 
away and discharged, and that all tenures of ^every 
sort be turned into free and common socage, save only 
tenures of frankalmoign, copyholds, and the honorary 
services of grand sergeanly; and that all tenures 
which shall be created by the king, his heirs, or suc- 
cessors, in future shall be held in Jree and common 
socage. But it is declared that the Act shall not take 
away any rent, heriot, or suit of Court incident to any 
tenure altered by that Act, or other services incident 
or belonging* to tenure in common socage, or the fealty 
or distresses incident thereto. 
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SKELETON OUTLINB OF A DEED, SHOWING THE 

COMMON RELATION AND POSITION OF CLAUSES, 

♦ 

{The parts marked * appear in all Deeds.) 

Ct)fe inUeiltUre, made (Date*) the ... . day of 

(Parties*) Between A. B.^ of &c 

Esq., of the first part ; C. D., of &c of the 

second part ; and E. P., of &c. ...... of the third 

part : (Secitals) Whebeas, by an Indenture, bearing 
date &c and expressed to be made be- 
tween &c it was witnessed that &c 

(Operative Fart or Testatum*) Now this Indentube 

WITNESSETH &c (Faroels) All that &c 

(General Words) Together with &c And 

ALL the ESTATE, &c (Habidnduxn) To have 

AND TO HOLD &c (Beclaration of Uses) To the 

USE &c (ConditioxLs) Upon condition . . . 

(Declaration of Trusts) In trust 

(Seddendum, i^ed! u;%er6 a rent is reserved) Yielding 
AND FAYING &c (Provisoes, Decla- 
rations, or special Stipulations appropriate to the 
particular transaction) Provided always^ and it is 

hereby agreed and declared^ &c 

(Covenants) And the said [covenantor] doth hereby 
for himself, his heirs^ executors, and administrators, 
covenant with the said [covenantee], his heirs and 

assigns^ &c (Testimonium*) In witness 

&c (Signatures*) 

A/sealJB., C.rseal. jD., E/seal. j p. 

[See back, p, 690. 
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(Attestation Claiuie*) Signed, sealed, and delivered, 
by the within-named A. B., C, B., and E. F., in the 
presence of 

John Brown, of Cork, Gentleman, 
James Humble, Clerk to Mr. J. Brown. 



U 



Beceived, the day and year 
first within written, of and from the within 
named C. D., the snm of £ , being 

the consideration within mentioned to be 
paid by him to me. 

(Signed) A. B. 
Witness : 

John Brown. 
James Humble. 



^ This receipt is for the pecuniary consideratiaxi, when there is one. 
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APPENDIX C. 

♦ 

ABSTEACT OP THE LAND TRANSFER ACT, 1875.» 

[38 & 39 Vic, c. 87.] 
(To eome into opei'ation on lat January, 1876.) 

By this Statute it is enacted (sec. 2) that all lands 

in England, that are either freehold lands — customary 

freeholds which are unalienable without some act by 

the lord of the manor excepted — or leaselwld lands 

held under a lease, either immediately or mediately 

derived from the freeholder, may be registered at the 

Land Begistry to be established under the Act; and 

as to 

Fbeeholds. 

It enacts (sec. 5) that (1) Any person who has con' 
traded to huy for his own benefit an estate in fee simple 
in landy and (2) Any person entitled for his own benefit 

1 From and after the commencement of this Act, application for 
the registration of an estate imder the Land Registry Act of 1862 
shall not be entertained (sec. 125); but the Lord Chancellor may, by 
order, provide for the registration under this Act, without cost to the 
parties interested, of all titles registered under the Land Registry 
Act, 1862, and care shall be taken in such order to protect any righti 
acquired in pursuance of registry'' under such last-mentioned Act, and 
any order so made by the Lord Chancellor shall have the same effect 
as if it were enacted in this Act ; nevertheless it shall not be obliga- 
tory on any person interested in an estate reg^tered under the said 
Land Regisi^ Act, 1862, to cause such estate to be registered tsider 
this Act, and until such estate is registered imder this Act, the Act of 
1862 shall apply thereto in the same manner as if this Act had not 
passed (sec. 126). See, as to the Act of 1862, 'A Manual of Practice 
in the Office of Land Registry, including the Acts, &c.,' by Henry 
Grough. 

QQ 
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cU law or in equity to an estate in fee simple in land, 
and (8) Any 'person capable of disposing for his oton 
benefit by way of sale of an estate in fee simple in land, 
may apply to tte registrar to be registered, or to have 
registered in his stead any nominee or nominees not 
exceeding the prescribed nnmber, as proprietor or pro- 
prietors of such fireehold land with an absolute title^ or 
with a possessory titled only : Provided, that in the case 
of land contracted to be bought, the vendor consents to 
the application. 

(Sec. 7.) The first registration of any person as pro- 
prietor of freehold land, (in this Act referred to as first 
registered proprietor,) with an absolute title, shall vest 
in the person so registered an estate in fee simple in 
such land, together with all rights, privileges, and ap- 

1 Where an absolute title is required, the applicant or his nominee 
shall not be registered as propriety of the fee simple until and unless 
the title is approved by the registrar.. (Sec. 6.) 

s Where a possessory title only is required, the applicant or his 
nominee may be registered as proprietor of the fee simple on giving 
such evidence of titife, and serving such notices, if any, as may for the 
time being be prescribed. (Sec. 6.) 

The re^stration of any person as first registered proprietor of free- 
hold land with a possessory title only, shaU not afifect or prejudice the 
enforcement of any estate, right, or interest adverse to or in deroga- 
tion of the title of such first registered proprietor, and subsisting or 
capable of arising at the time of registration of such proprietor ; but, 
save as aforesaid, shall have the same effect as registration of a person 
with an absolute titie. (Sec. 8.) 

Qualified Title.-— -Where an absolute title is required, and on the 
examination of the titie it appears to the registrar that tiie title can 
be established only for a limited period, or subject to certain reserva- 
tions, the registrar may, on the application of the party applying to 
be registered, by an entiy made in the register, except from the effect 
of registration any estate, right, or inter^ arising before a specified 
date, or arising under a specified instrument or otherwise particularly 
described in the register, and a titie registered subject to such excepted 
estate, right, or interest shall be called a qualified titie ; and the regis- 
tration of a person as first registered proprietor of land with a qualified 
titie shall have the same effect as the registration of such person with 
an absolute titie, save that registration witii a qualified titie shall not 
affect or prejudice the enforcement of any estate, right, or interest 
appearing by the register to be excepted. (Sec. 9.) 
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partenances belonging or appartenant thereto^ sutijecii 
as follows:— (1) To the incumbrances, if any, entered 
on tlie register; a/nd (2) To such liahilities, rights, and 
interests, if any, as are ly this Act declared not to he 
incumbrances;^ unless, under the provisions of this Act^ 
the contrary is caressed on the register; and (3) Where 
such first proprietor is not entitled for his own benefit to 
the land registered as between himself and any persons 
claiming under him, to any unregistered estates, rights, 
interests, or equities to which such persons m^y be en^ 
titled, bnt free from all other estates and interests 
whatsoeyer^ including estates and interests of Her 
Majesty^ her heirs and successors. 

1 All registered land Bhall, unless, under the provisions of this Act, 
the contrary is expressed on the register, be deemed to be subject to 
such of the following liabilities, rights, and interests as may be for the 
time being subsisting in reference thereto, and such liabilities, rights, 
and interests shall not be deemed incumbrances within the meaning of 
this Act; that is to say, (1) Liability to repair highways by reason of 
tenure, quit-rents, crown rents, heriots, and other rents and charges 
haying their origin in tenure ; and (2) Succession duty, land tax, tithe 
rentchaige, and payments in lieu of tithes, or of titiie rent-charge ; 
and (3) Kights of common, rights of sheepwalk, rights of way, water- 
courses, and rights of water, and other easements ; and (4) Hights to 
mines and minerals ; and (5^ Eights of entry, search, and user, and 
other rights and reservations mcidental to or required for the purpose 
of giving full effect to the enjoyment of rights to mines and min^als, 
or of property in mines or minerals ; and (6) Eights of fishing and 
sporting, seignorial and manorial rights of all descriptions, and fran- 
chises, exerciseable over the registered lands ; and (7) Leases or 
agreements for leases and other tenancies for any teim not exceeding 
twenty-one yean, or for any less estate, in cases where there is an 
occiiqpation under such tenancies : — Provided as follows : {a) Where 
it is proved to the satis&ction of the registrar that any land regis- 
tered, or about to be registered, is exempt from land tax or tithe rent- 
charge, or from payments in lien of tithes, or of tithe rentcharge, the 
registrar may notify the fkct on the register in the prescribed manner ; 
and (b) The Commissioners of Inland Eevenue shall, upon the appli- 
cation of the proprietor of any land registered, or about to be re^- 
tered, upon sudi declaration bSng made, or such other evidence bemg 
produced as the Ck»nmiissioners require, and upon payment of the pre- 
scribed fee, grant a certiflcate that at the date of the grant thereof no 
succession duty is owing in respect of such land ; and the registrar 
shally in the prescribed manner, notify such fact on the register, and 
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On the entry of the name of the first registered pro- 
prietor of freehold land on the register, the registrar 
shall, if required by such proprietor, deliver to him a 
certificate, in this Act called a land certificate^ in the 
prescribed form ; the certificate shall state whether the 
title of the proprietor therein mentioned is absolute, 
qualified, or possessory. (Sec. 10.) 

Leasehold Land. 

By sec. 11 it is enacted that a separate register shall 
be kept of leasehold land, and on and afber the com- 
mencement of this Act any of the following persons — 
that is to say, (1) Any person who has eonircusted to buy 
for his ovm benefit leasehold land held under a lease for 
a life or lives, or determincible on a life or lives, or for a 
term of years of which more than twenty-one are un- 
expired; and (2) Any person entitled for his own benefit, 
at law or in equity, to leasehold land held under any 
such lease as is described in this section; and (3) Any 
person capable of disposing for his own benefit by way 
of sale of leasehold land held under any such lease as is 

each notificatioii shall be condusiye evidence of the fsusfe so notified in. 
respect of snccession duty ; and {e) Where it is proved to tiie satis- 
isucMon of the registrar that the right to any mines or nunenls is 
vested in the proprietor of land registered, or about to be registered, 
the registrar may register such proprietor in the prescribed «!«»«<«■ as 
proprietor of sudi mines and minerals, as weU as of the land ; and {d) 
Where it is proved to the satis&ction of the imstrar that the right 
to any mines or minerals is severed from any land registered, or about 
to be registered, the registrar may, on the application of the penom 
entitled to any such mines and minerals, r^pster him as propnetor of 
such mines and minerals in manner hereafter in this Act wwiiJMyyyl^ 
and upon such registration being effected ahaU enter on the regiatGar 
of the land a reference to the registration of such other penon. as pro- 
prietor of such mines and minerals. 

Where the existence of any such UabilitieB, righfa^ or interests, as 
are mentioned in this section, is proved to the satis&ctka of tiie xcgis- 
trar, the registrar may, if he thmk fit, enter on the regis t e r notioe of 
such liabUities, rights, or interests in tiie preacribed maimer. (Sec 18.) 
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described in this section, — may apply to the registrar to 
be registered, or to have registered in his stead any 
nominee or nominees not exceeding the prescribed 
number, as proprietor or proprietors of such leasehold 
land, with the addition, where the lease under which 
the land is held is derived immediately out of freehold 
land, and the applicant is able to submit for examina- 
tion the title of the lessor, of a declaration of the title 
of the lessor to grant the lease under which the land is 
held: Provided that, in the case of leasehold land 
contracted to be bought, the vendor consents to the 
application.^ 

The registration under this Act of any person as 
first registered proprietor of leasehold land, with a 
declaration that the lessor had an absolute title to grant 
the lease under which the land is held, shall be deemed 
to vest in such person the possession of the land com- 
prised in the registered lease relating to such land for 

1 Every applicant for registration of leasehold land shaU deposit 
-with the regiistrar the lease of the land in respect of which the applica- 
tion is made, or, if such lease is proved to the satisfaction of the 
registrar to be lost, a copy of such lease or of a counterpart thereof, 
verified to the satisfaction of the registrar ; and such lease or attested 
copy is in this Act referred to as the registered lease. 

Leasehold land held under a lease containing an absolute prohibi- 
tion against alienation, shaU not be reg^tered in pursuance of this 
Act ; and leasehold land held under a lease containing a prohibition 
agamst alienation without the license of some other person, shall not 
be registered under this Act imtil and unless provision is made in the 
prescribed manner for preventing alienation without such license by 
entry on the register of a restriction to that effect, or otherwise. 
(Sec. 11.) 

An applicant or his nominee shall not be registered as proprietor of 
leasehold land, until and unless the title to such land is approved by 
the registrar ; and farther, if he apply to be registered as proprietor 
of leasehold land with a declaration of the title of the lessor to grant 
the lease imder which the land is held, until and unless the lessor, 
after an examination of his title by the registrar, is declared to have 
had an absolute or qualified title to grant the lease under which the 
land is held. (Sec. 12.) 
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all the leasehold estate therein described, with all im- 
plied or expressed rights^ privileges^ andappnrtenances 
attached to such estate^ but subject as follows : (1) To 
all implied and express covenants^ obligations, a/nd lia- 
bilities incident to such leasehold estate ; a/nd (2) To the 
incumbrances {if any) entered on the register; and (3) 
Unless the contrary is expressed on the register, to such 
liabilities, rights, and interests as affect the leasehold 
estate and a/re by this Act declared not to be incumbrances 
in the case of registered freehold land ; and (4) Where 
such first proprietor is not entitled for his own benefit to 
the land registered as between himself and any persons 
claiming under him, to any unregistered estates, rights, 
interests, or equities to tphich such persons may be en^ 
titled, but free from all other estates and interests what- 
soever^ including estates and interests of Her Majesty^ 
her heirs and successors. (Sec. 13.)^ 

By sec. 15^ it is provided that the lessor may be de- 
clared to have a qualified title to grant leases in certain 
cases; and^ by sec. 16^ that the registrar shall^ if re- 
quired by the proprietor^ deliver to him a copy of the 
registered lease. 

Begulations as TO Examination of Title bt the 

Beoistbab. 

By sec. 17, it is enacted that the examination by 
the registrar of any title under this Act shaU be con- 

1 The registration of any person under this Act as first registered 
proprietor of leasehold land without a dedaxation of the title of the 
lessor shall not affect or prejudice the eoifbroement of any estate, 
right, or interest affecting or in derogation of the title of the lessor to 
grant the lease under which the land is held ; but, laTe as aforesaid^ 
shall have the same effect as the registration of any persou under this 
Act as first registered proprietor of leasehold laod irith a dedam- 
tion that the lessor had an absolute title to grant tiie lease under 
which the land is held. (Sec. 14.) 
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ducted in the prescribed manner; Provided that (1) 
Due notice shall he given, where the giving of such notice 
is prescribedy and sufficient opportunity he afforded to 
any persons desirous of objecting to come in aiid state 
their objections to the registrar; and (2) The registrar shall 
have jurisdiction to hear and determine any such objections , 
subject to an appeal to the Court in the prescribed 
manner and on the prescribed conditions ; and (3) If the 
registrar J upon the exainination of any title, is of opinion, 
that the title is open to objection, but is nevertheless a 
title, the holding under which will not be disturbed, he 
may approve of such title, or may require the applicant 
to apply to the court, upon a statement signed by the 
registrar, for its sanction to the registration ; and (4) 
The registrar may accept as evidence recitals, statements, 
and descriptions of facts, matters, and parties in deeds, 
instruments, or statutory declarations not less than 
twenty years old. 

Sec. 19 provides for the cancelling of notices of in- 
cumbrances upon their being discharged ; and sec. 20 
provides as to the notification of the determination of 
registered leases. 

By sec. 21, it is enacted that a title to any land 
adverse to or in derogation of the title of the registered 
proprietor shall not be acquired by any length of 
possession; but this section shall not prejudice^ as 
against any person registered as first proprietor of land 
with a possessory title only, any adverse claim in 
respect of length of possession of any other person who 
was in possession of such land at the time when the 
registration of such first proprietor took place. 
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Dealings with Begistebed Land. 

As to registered laixd^ it is fortber provided that 
the registered proprietor may charge his land by way 
of mortgage, by the registrar entering on the register 
the person in whose favour the charge is made as the 
proprietor of such charge, to whom, if required, a cer- 
tificate of the charge is to be furnished (sec. 22). 
There being no registered condition to the contrary, 
the registration of the charge shall create an implied 
covenant, binding upon the owner, his heirs, executors, 
and administrators, to pay the principal sum charged, 
together with interest, if any, at the appointed time 
and rate (sec. 23) ; and when the charge is created on 
leasehold land, a like implied covenant to pay rent^ 
&c., and indemnify the proprietor of the charge (sec. 
24), subject to the rights of prior incumbrances, and 
to the liability attached to a mortgagee in possession, 
the proprietor of the charge is, for the purpose of 
obtaining satisfaction of any moneys due to him under 
the charge, empowered ta enter upon the land (sec. 
25), to enforce a foreclosure or sale (sec. 26), or,, 
having a power of sale, to exercise it (sec. 27). 

Subject to any entry to the contrary on the register, 
registered charges on the same land shall, as between 
themselves, rank according to the order in which they 
are entered on the register, and not according to tha 
order in which they are created. 

The registrar shall, on the requisition of the regis- 
tered proprietor of any charge, or on due proof of the^ 
satisfaction thereof, notify on the register in the pre- 
scribed maimer, by cancelling the original entry or 
otherwise, the cessation of the charge, and thereupon 
the charge shall be deemed to have ceased (sec. 28). 
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Tbansfeb of Freehold Land. 

By sec. 29 it is enacted that the transfer by any 
registered proprietor of freehold land, either of the 
whole or part thereof, shall be completed by the 
registrar entering on the register the transferee as 
proprietor of the land transferred ; but, until such entry 
is made, the transferor shall be deemed to remain 
proprietor of the land. The transferee is entitled to a 
land ceii>ijicate ; and when part only of the land is 
transferred, the transferor is entitled to a land certifi- 
cate containing a description of the land retained by 
him. Sec. 30 determines the estate of the transferee for 
valuable consideration of freehold land with absolute 
title; sec. 31, his estate in the case of qualified title ; 
sec. 32, in the case of possessory title ; and sec. 33, the 
estate of a voluntary transferee of freehold land. 

Tbaksfeb of Leasehold Land. 

Sec. 34 provides that a transfer by the registered 
proprietor of leasehold land shall be completed by the 
registrar entering on the register the transferee as 
proprietor, as in the case of freehold land. It further 
enacts that, upon completion of the registration of the 
transferee, if .the transfer includes the whole of the 
land comprised in the registered lease relating to such 
land, the transferee shall be entitled to the office copy 
of the registered lease ; but if a part only is transferred, 
the registrar shall, if required, according to any agree- 
ment that may have been entered into between the 
transferor and transferee^ deliver to the one the office 
copy of the registered lease and to the other a fresh office 
copy of such lease, each of such copies showing by 
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endorsement or otherwise the parcels of wliichihe person 
to whom such copy is delivered is the registered pro- 
prietor. 

Sec. 85 determines the estate of the transferee for 
valaable consideration of leasehold land^ with a decla- 
ration of the absolute title of the lessor. Sec. 36 
determines his estate in the case of a declaration of 
qualified title; sec. 37, in the case where there is no 
declaration of title ; sec. 38^ in that of the volnntary 
transferee ; and, by sec. 39, it is enacted that on the 
transfer of any leasehold land under this Act, unless 
there be an entry on the register negativing such im- 
plication, there shall be implied as follows : that is to 
say — (1) On the part of the transferor, a covenant with 
the transferee that, notwitJistanding anything by sttch 
transferor done, omitted, or knowingly suffered, the rent, 
covenants, and conditions reserved and contained by and 
in the registered lease, and on the part of the lessee to be 
paid, performed, and observed, have been so 'paid, per^ 
formed, and observed up to the date of the transfer; and 
(2) On the part of the tra/nsferee, a covenant with the 
transferor, that he, the transferee, his eaaecutors, admi- 
nisi/rators, or assigns, will pay, perform, and observe 
the rent, covenants, and conditions by and in the 
registered lease reserved and contained^ aiid on the 
part of the lessee to be paid, performed, and observed, 
and will keep the transferor, his heirs, executors, and 
administrators, indemnified against all actions, suits, 
expenses, and claims on account of the non-payment of 
thejaid rent or any part thereof, or the brecbdi of (he 
said covenants or conditions, or any of thenk. 

Sec. 40 empowers the owner of any charge to trans- 
fer it by registration, and entitles the transferee to a 
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iresh certificate of charge. Sees. 41 to 47 provide for 
the transmission of land and charges in the case of 
deathy bankmptcy^ or marriage. 

By sec. 48^ it is enacted that seC. 5 of the Vendor 
and Purchaser Act^ 1874^ shall be repealed on and 
after the commencement of this Act^ except as to any- 
thing duly done thereunder before the commencement 
of this Act ; and^ instead thereof^ it is enacted, that 
upon the death of a bare trustee intestate as to any 
corporeal or incorporeal hereditament of which such 
trustee was seised in fee simple, such hereditament 
shall vest like a chattel real in the legal personal 
representative from time to time of such trustee; 
but the enactment by this section substituted for the 
aforesaid section of the Vendor and Purchaser Act, 
1874, shall not apply to lands registered under this 
Act. 

By sec. 129, that the 7th section of the Vendor and 
Purchaser Act, 1874, is hereby repealed, as from the 
date at which it came into operation, except as to any- 
thing duly done thereunder before the commencement 
of this Act. 

IJnbegistebed Dealings with Begistbbed Land. 

By sec. 49, it is enacted that the registered proprie- 
tor alone shall be entitled to transfer or charge regis- 
tered land by a registered disposition ; but, subject to 
the maintenance of the estate and right of such propri- 
etor, any person, whether the registered proprietor or 
not of any registered land, having a sufficient estate or 
interest in such land, may create estates, rights, inte- 
rests, and equities in the same maimer as he might do if 
the land were not registered; and any person entitled 
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to or interested in any imr^stered estates, rights, 
interests, or equities in registered land may protect the 
same from being impaired by any act of the registered 
proprietor by entering on the register such notices 
cantionB, inhibitions, or other restrictions as are in this 
Act in that behalf mentioned. 

The registered proprietor alone shall be entitled to 
transfer a registered charge by a registered disposition ; 
but, subject to the maintenance of the right of such 
proprietor, unr^istered interests in a registered charge 
may be created in the same manner and with the same 
incidents, so far as the difTerence of the subject-matter 
admits, in and with which unregistered estates and 
interests may be created in registered land. 

This Act contains 129 sections ; those quoted and 
referred to indicate its object and general operation. 
The reader is referred to the Act itself, and its remain- 
ing sections, for its important details. 
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APPENDIX D. 

REAL PROPERTY LIMITATION ACT. 

[37 & 38 Vic. ch. 57.] 

(To eome into operation on 1st January f 1879. See See. 12.) 

Arrangement of Clauses. — 1. No land or rent to be recovered but 
■within twelve years after the right of action accrued. 2. Pro- 
vision for case of future estates. Time limited to six years when 
person entitled to the particular estate out of possession, &c. 3. 
In cases of infancy, coverture, or lunacy, at the time when the 
right of action accrues, then six years to be allowed from the 
termination of the disability, or previous death. 4. No time to 
be allowed for absence beyond seas. 6. Thirty years utmost 
allowance for disabilities. 6. In case of possession under an 
assurance by a tenant in tail, which shall not bar the remainders, 
they shall be barred at the end of twelve years after that period, 
at which the assurance, if then executed, would have barred 
them. 7. Mortgagor to be barred at end of twelve years 
from the time when the mortgagee took possession, or from the 

• last written acknowledgment. 8. Money charged upon land and 
legacies to be deemed satisfied at the end of twelve years, if no 
interest paid, nor acknowledgment given in writing in the mean- 
time. 9. Act to be read with 3 & 4 Will. IV. c. 27, of which certain 
parts are repealed, and other parts to be read in reference to 
alteration by this Act. 7 Will. IV. & 1 Vic. c. 28 to be read with 
this Act. 10. Time for recovering charges and arrears of inte- 
rest not to be enlarged by express trusts for raising same. 11. 
Short title. 12. Commencement of Act. 

Whereas it is expedient further to limit the times 
within which actions or suits may be brought for the 
recovery of land or rent, and of charges thereon : 

Be it enacted by the Queen's most Excellent iMa- 
jesty, by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the 
same, as follows : 

1. After the commencement of this Act, no person 
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sbfill make an entry or distress^ or bring an action or suit, 
to recover any land or rent, bat within twelve years 
next after the time at which the right to make sach 
entry or distress, or to bring such action or snit, shall 
have first accrued to some person through whom he 
claims ; or if sach right shall not have accrued to any 
person through whom he claims, then within twelve 
years next after the time at which the right to make 
such entry or distress, or to bring such action or suit, 
shall have first accrued to the person making or bring- 
ing the same. 

2. A right to make an entry or distress, or to bring 
an action or suit, to recover any land or rent, shall be 
deemed to have first accrued, in respect of an estate or 
interest in reversion or remainder, or other future estate 
or interest, at the time at which the same shall have 
become an estate or interest in possession, by the de- 
termination of any estate or estates in respect of which 
such land shall have been held, or the profits thereof, 
or such rent shall have been received; notwithstanding 
the person claiming such land or rent, or some person 
through whom he claims, shall at any time previously 
to the creation of the estate or estates which shall have 
determined, have been in the possession or receipt of 
the profits of such land, or in receipt of snch rent: 
But if the person last entitled to any particular estate 
on which any future estate or interest was expectant 
shall not have been in the possession or receipt of the 
profits of such land, or in receipt of such rent, at the 
time when his interest determined, no such entiy or 
distress shall be made, and no such action or suit shall 
be brought, by any person becoming entitled in pos- 
session to a future estate or interest^ but within twelve 



B£AL FROPEBTT LIMITATION ACT. 605 

years next after the time when the right to make an 
entry or distress^ or to bring an action or suit^ for the 
recovery of snch land or rent^ shall have first accrued 
to the person whose interest shall have so determined^ 
or within six years next after the time when the estate 
of the person becoming entitled in possession shall 
have become vested in possession, whichever of those 
two periods shall be the longer ; and if the right of 
any such person to make such entry or distress, or to 
bring any such action or suit, shall have been barred 
under this Act, no person afterwards claiming to be 
entitled to the same land or rent in respect of any sub- 
sequent estate or interest under any deed, will, or set- 
tlement, executed or taking effect after the time when 
a right to make an entry or distress, or to bring an 
action or suit, for the recovery of such land or rent, 
shall have first accrued to the owner of the particular 
estate whose interest shall have so determined as afore- 
said, shall make any snch entry or distress, or bring 
any such action or suit, to recover such land or 
rent. 

8..J[f at the time at which the right of any person to 
make an entry or distress, or to bring an action or 
suit, to recover any land or rent, shall have first ac- 
crued as aforesaid, such person shall have been under 
any of the disabilities hereinaEter mentioned, (that is 
to say,) infancy, coverture, idiotcy, lunacy, or unsound- 
ness of mind ; then such person, or the person claim- 
ing through him, may notwithstanding the period of 
twelve years, or six years, (as the case may be,) herein- 
before limited, shall have expired, make an entry or 
distress, or bring an action or suit, to recover such 
land or rent, at any time within six years next after 
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the time at which the person to whom sach right shall 
first have accrued shall have ceased to be under any 
such disability, or shall have died (whichever of those 
two events shall have first happened). 

4. The time within which any such entry may be 
made^ or any such action or suit may be brought as 
aforesaid, shall not in any case after the commence- 
ment of this Act be extended or enlarged by reason of 
the absence beyond seas during all or any part of that 
time of the person having the right to make such 
entry or to bring such action or suit, or of any person 
through whom he claims. 

5. No entry, distress, action, or suit shall be made 
or brought by any person, who at the time at which 
his right to make any entry or distress, or to bring an 
action or suit, to recover any land or rent, shall have 
first accrued, shall be under any of the disabilities 
hereinbefore mentioned, or by any person claiming 
through him, but within thirty years next after the 
time at which such right shall have first accrued, 
although the person under disability at such time may 
have remained under one or more of such disabilities 
during the whole of such thirty years, or although the 
term of six years from the time at which he shall have 
ceased to be under any such disability, or have died, 
shall not have expired. 

6. When a tenant in tail of any land or rent shall 
have made an assurance thereof which shall not operate to 
bar the estate or estates, to take effect after or in defea* 
sance of his estate tail, and any person shall by virtue 
of such assurance at the time of the execution thereof, 
or at any time afterwards, be in possession or receipt 
of the profits of such land, or in the receipt of such 
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rent^ and the same person or any other person whoso- 
ever (other than some person entitled to such posses- 
sion or receipt in respect of an estate which shall hiave 
taken effect after or in defeasance of the estate tail) 
shall continue or be in such possession or receipt for 
the period of twelve years next after the commence- 
ment of the time at which such assurance^ if it had then 
been executed by such tenant in tail^ or the person 
who would have been entitled to his estate tail if such 
assurance had not been executed^ would^ without the 
consent of any other person^ have operated to bar such 
estate or estates as aforesaid ; then^ at the expiration of 
such period of twelve years^ such assurance shall be 
and be deemed to have been effectual as against any 
person claiming any estate, interest, or right, to take 
effect after or in defeasance of such estate tail. 

7. When a mortgagee shall have obtained the pos- 
session or receipt of the profits of any land or the re- 
ceipt of any rent comprised in his mortgage, the mort- 
gagor, or any person claiming through him, shall not 
bring any action or suit to redeem the mortgage 
but within twelve years next after the time at which 
the mortgagee obtained such possession or receipt, 
unless in the meantime an acknowledgment in writing 
of the title of the mortgagor, or of his right to redemp- 
tion, shall have been given to the mortgagor or some 
person' claiming his estate, or to the agent of such 
mortgagor or person, signed by the mortgagee or the 
person claiming through him; and in such case no 
such action or suit shall be brought but within 
twelve years next after the time at which such acknow- 
ledgment, or the last of such acknowledgments, if 
more than one, was given; and when there shall be 

B B 
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more than one mortgagor^ or more than one person 
claiming through the mortgagor or mortgagors^ sudb 
acknowledgment^ if given to any of such mortgagors 
or persons^ or his or their agents shall be as effec- 
tnal as if the same had been given to all such mortga- 
gors or persons ; but where there shall be more than 
one mortgagee^ or more than one person claiming the 
estate or interest of the mortgagee or mortgagees^ 
snch acknowledgment, signed by one or more of such 
mortgagees or persons, shaU be eflTeotual only as 
against the party or parties signing as aforesaid, and 
the person or persons claiming any part of the mort- 
gage money or land or rent by, from, or under him or 
them, and apiy person or persons entitled to any estate 
or estates, interest or interests, to take effect after or 
in defeasance of his or their estate or estates, interest 
or interests, and shall not operate to give to the mort- 
gagor or mortgagors a right to redeem the mortgage 
as against the person or persons entitled to any other 
undivided or divided part of the money or land or 
rent; and where such of the mortgagees or persons 
aforesaid as shall have given such acknowledgment 
shall be entitled to a divided part of the land or rent 
comprised in the mortgage, or some estate or interest 
therein, and not to any ascertained part of the mort- 
j^age money, the mortgagor or mortgagors shall be 
,§ntitled to redeem the same divided part of the land or 
^^ent on payment, with interest, of the part of the 
mortgage money which shall bear the same proportLon 
to the whole of the mortgage money as the value of 
such divided part of the land or rent shall bear to the 
value of the whole of the land or rent comprised in the 
mortgage. 
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8. No action or salt or other proceeding shall be 
brought to recover any sum of money secured by any 
mortgage^ judgment^ or lien^ or otherwise charged upon 
or payable out of any land or rent, at law or in equity, 
or any legacy, but within twelve years next after a 
present right to receive the same shall have accrued to 
some person capable of giving a discharge for or release 
of the same, unless in the meantime some part of the 
principal money, or some interest thereon, shall have 
been paid, or some acknowledgment of the right 
thereto shall have been given in writing signed by the 
person by whom the same shall be payable, or his 
agent, to the person entitled thereto, or his agent; 
and in such case no such action or suit or proceeding 
shall be brought but within twelve years after such 
payment or acknowledgment, or the last of such pay- 
ments or acknowledgments, if more than one, was 
given. 

9. From and after the commencement of this Act all 
the provisions of the Act passed in the session of the 8rd 
and 4th years of the reign of his late Maj^ty King Wil- 
liam the Fourth, chapter 27, except those contained in 
the several sections thereof next hereinafter mentioned, 
shall remain in fuUrf orce, and shall be construed together 
with this Act, and shall take effect as if the provisions 
hereinbefore contained were substituted in such Act for 
the provisions contained in the sections thereof numbered 
2, 5, 16, 17, 23, 28, and 40 respectively (which several 
sections, from and after the commencement of this Act, 
shall be repealed), and as if the term of six years had 
been mentioned, instead of the term of ten years, in 
the section of the said Act numbered 18, and the 
period of twelve years had been mentioned in the said 
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section 18 instead of tlie period of twenty years ; and 
the provisions of the Act passed in the session of the 
7th year of the reign of his late Majesty King William 
the Fourth, and the 1st year of the reign of her present 
Majesty, chapter 28, shall remain in full force, and be 
construed together with this Act, as if the period of 
twelve years had been therein mentioned instead of the 
period of twenty years. 

10. After the commencement of this Act no action, 
suit, or other proceeding shall be brought to recover 
any sum of money or legacy charged upon or payable 
out of any land or rent, at law or in equity, and secured 
by an express trust, or to recover any arrears of rent 
or of interest in respect of any sum of money or legacy 
so charged or payable and so secured, or any damages 
in respect of such arrears, except within the time within 
which the same would be recoverable if there were not 
any such trust. 

11. This Act may be cited as the 'Real Property 
Limitation Act, 1874.' 

12. This Act shall commence and come into opera- 
tion on the 1st day of January, ] 879. 
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*«* The words printed in Italics refer to the Analt/tieal Index, where the 

sulifeet is elaborated. 



Abandonment, 323 

in marine insnrance, 229 

Absolute dominium, 422 (Do- 
miniwrn) 

Acceptance, 90, 195, n. 2 (Con' 
tract ; Exchange, Bills of) 

Acceptor, 196 (Exchange, Bills 

of) 
Accession, 309, 321 

Accident, 18, 19 

Accretion, 309, 321 

Accounts of trustee, 274, 520 

Accumulations, rule against, 535 

Acquisition, 315 (BominiAMn) 
original, 315 
derivative, 322 

Action (Action) 

Actions (Actions) 

Acton-Bumell, the Statute of, 
681 

Acts of bankruptcy, 257 (Bank- 
ruptcy) 

Ad idem, 8, 91 (OontroGts) 

Adjective law, 26, 289 

Adjudication in bankruptcy, 261 

Administration, 554 

Administrator, 501, 502, 554 

Adult, an, 52 



Advowsons, 406 

After possibility of issue ex- 
tinct, estate in tail, 359 

Agency, 126 (Prvncvpal 8f Agent) 

Agreement, an, what, 8, 90 
(Contract) 

Air, 416, n. 3 

Alienation, (Alienation; Alien- 
ation vn trust ; Succession) 

Alieno solo, rights in, 333 
Aliens, 286 (Aliens) 

Allegorical expressions, 84 (Be' 
famation) 

Allodial tenure, 562 

Ancient demesne, 385, n. 1 

Animals, domits natur», 320, 

n. 4 
feraa natursB, 320, 332 
the negligent keeping of, 

68 
apparent ownership of, 

267, n. 1 ; 506 n. 

Apparent ownership, 267, n. 1 
(JBankruptcy) 

Apprentices, privileges under 
Bankruptcy Act, 271, n. 2 

Artificial, meaning of term, 303 

Articled clerks' privileges under 
Bankruptcy Act, 271, n. 2 
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JLsBatilt, an, 75 

Assets, 351, n. 1 

Assignment of lease, 476 
obligations, 296 
mortgage, 464 

Authority, abuse of, tort, 69 
disobedience to, tort, 69 

Average, 227, n. 3 

B., hypothetical case of one, 15 

Bailee, 483 (Badlm&nU) 

Bailors of dangerous goods, 
liability of, 65, n. 3 

Banker's obligation to cus- 
tomer, 196, n. 1 

Bank notes, form of, 188 
what, 188 
specific property, when, 

189 
origin of, 182 

Banks, origin of, 181 

Bankrapts, 256, 325 {Bank- 
ruptcy) 

Bankruptcy, 256 {Bcmhruptcy) 
international doctrines 
concerning, 298 

Bargain and sale, 584 

Barons, 49, n. 5 {Peraom) 

Baronies, 49, n. 5 ; 403, n. 1 

Baronetcies, origin of, 452, n. 1 

Barratry, 225, n. 5 

Barring the entail, 354 

Barter, 180, 424 

Base fee, 352, n. 1 

Bastards, 161, 349, n. 1 

Battery, a, 63, n. 2 ; 75 

Beneficiaries (AUenaUon in 
Truat) 

Benefit, entitling or not to re- 
ward. 125, n. 1 ; 128, 130 



Bequest (SucGessUm; WiXLs) 

Bills of exchange, 189 (Ex- 
chounge. Bills of) 
lading, 491 
mortality, 221, n. 1 
sale, 505, 508 
of ships, 444 

Body, actionable injuries to 
the, 74 

Borough-English, 342 

Bottomry, 447, n. 1 

British jurisdiction, 286 

ships, 441 {Benonalty) 

Brokers, 127, n. 1 

Burgage tenure, 342 

Busine8S,obstructing another's^ 
when tort, 68, n. 3 

Canons of inheritance, 525 

Capture, 320 

Carriers, 486, n. 

Case, 23, 61, 76, n. 1 {Actiona) 

Cattle, agent to sell cannot buy,. 
129, n. 3 

Cestui-que-trust, 500 (Aliena- 
Hon in Trust) 

Chancery, wards of, 284, n. 1 
jurisdiction of, 291 
execution of, in perso* 
nam, 290, 291, n. 1 

Character, 81 {BefamiaJtion) 
servant's, 1/6 

Chattel interests in realty, 329, 
363 

Chattels, what, 329 

as defined in Bills of Sale 
Act, 505, n. 1 

the negligent manage- 
ment of, when tort, 67 

personal, 329, 505, n. 1 

real« 329, 363 

a wife's, 149 {Buihand 
and Wife) 
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Checks, 182, 200 {Pemmiary 
OhUg<xtion) 

Children, 161 {Infanta; HuS' 
hand and Wife) 

Choses in action, what, 32, 
198, n. 2 

a wife'i, 148 {Husband 

and Wife) 
assignments of, 33 n. 

Ciyil ^ ii\juries, what, 11 (Jn- 
jaria) 

Civil rights (lUglUa) 

Civil and criminal wrongs dis- 
tingaished, 11 

Close, a, 311, n. 2 

Codicil, 534 

Coin, 186 

Collateral contracts {Oonira^U) 

Comity, 289 

Committee of inspection, 264 
{Bankruptcy) 

Commission, del credere, 440 

Commixtion, 324 

Commodatnm, 483, 485 {BaU- 
menta) 

Commonalty, 50 {Persons) 

Common knowledge, 217 (J»- 
stMrance) 

Common, rights of, 405 
tenancy in, 392 

Common law illegality, 107 
{Contract) 

Companies, 248 {Partnership) 
promoters of, 248 

Complex status, 53 

Concealment, fraudulent, 69, n. 
1;218 

Conditional estates in realty, 

interests in personalty, 
483* 



Conditions precedent, 122 " 
Dumpor*s case, 365, n. 1 
distinguished from war* 

ranty, 207 
two classes of, 366 n.; 

479, n. 3 

Confusion, 324 

Consanguinity, 530 

Consent, 8 

Consideration, 8, 91, 94, 96, 113, 
114, n. 1 {Contract) 
divisibility of, 121 

Conspiracy, malicious, when 
tort, 70 

Construing or interpretation, 
85, 119, 434, 510 

Contingent estates, 395 

Continuous possession, the ef- 
fect of, 317 

Contract, 88 {Contracts) 

international doctrines 

concerning, 295 
a wife's, 100, 106, 157 

Contributory negligence, 20 

Conversion, by trustee, 520 

actual and constructive^ 
541 

Co-owners, 242 

distinguished from part- 
ners, 242 
of ships, 445 

Coparcenary, 389 

Copy-holds, 374, 375, 381, 385 
{Land) 

Com, in marine policy, 227, n 2. 

Qorporations, 35, 231 (Corpora- 
tions) 

Corporeal interests, what» 33, 
329 

Correlating duties, 5 {Duties) 

Co-sureties, 216 
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Conrt Bollfl» 381 

Court of Lord of Manor, 378 

Coyenants assignable, 115 

mnning with the land, or 
reirersion, 367, 476 

Credit, 178 

contracts o( 179 

Creditors (Peeuniary Obliga^ 
lion) 

tmsts in fraud of, 504 
secured, 273 (Bank- 
rupiey) 

Criminal, 56 

Crimes, what, 9, 12, 61, 62 

distingoished from civil 

wrongs, 11, 18 
extent of lialnlitjin case 

o^24 
when same act maj be 

treated as crime, tort, 

or breach of contract, 

12 
a wife's, 156 

Criticism, 81 {Defamation) 

Cross remainders, 396 

Crown, the, 39 

Cnrator,502 

Currency^ the, 80,186 

Curtesy, 350 

Cnstom, reauisites o^ 380 

copjrnold, two sorts of, 

Cnstomarj estates, 374, 378 
freeholds, 385 
tenure, 343 

Cygnets, 321, n. 5 

Damage, what actionable, see 
40 propositions concerning, 
62eisegr. {Damnum) 

what not actionable, 62, 

63 
remoteness o^ 25 



0^24,122 
authorised 1^ statnte, 
compensation for, 64^ 
n.2 

Damnum defined, 17, 63 {Dau^ 



) 

Damnum sine (absque) injuria^ 
62 

Danger wantonl j incuned, 76 

Dangerous things, the putting 
in motion of, 62 

liability of bailar <rf, 65, 
n.3 

Days of grace, 197 n. 

Death, effect o£, in oontract, 
124, n.1 

liabDityfor tort causing, 
74 

Debt, what, 178 {Pecuniary Oh- 
UgixHon) 

action o( 178, n. 1 
how discharged, 182 

Debts proveable in bankmptcy, 
269 

pre fe r en tial, 271 

Deceit, when action lies for, 68, 
n.4;69, n.l;110 



De donis conditionalibuH, sta' 
tute, 575 

Deed, oontract by, Ul, 112 
{Deeds) 

poll and indenture, 113 
escrow, 112 
fraudulent,what, 258, n. 7 

De&mation, 76 {DefoMUEiitm) 

Defendant, his detention with- 
in jurisdicticm, 292 

Defence, sdC63 

of child, 162 
of parent, 163 
of master, 172 
of servant. 172 
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Del credere commission, 440 

Delegation, 127, 519 

De mercatoribus, 581 

Depositnm, 56, 483, 485 {Bail- 
ment) 

Derivatiye rights, 7 (B/lghts) 

Derivative acquisition, 322 

Descent of realty, 524 
personalty, 528 

Destmction, 326 

Deviations,in marine insurance, 
228, n. 4 

Devise {Succession ; Wills) 

Disability, the agreements of 
those under, 99, 100 
marriage, 142, n. 2 

Disobedience to authority, when 
tort, 69 

Distress, what, by whom to be 
made, where to be made, 
when to. be made, amount 
for which to be made, of what 
it may be made, 473, n. 3 
of lodgers' goods, 481 

Divorce, 166 

Dogs, damage by, 68, n. 1 

Domicile, 287 {AUens) 

Dominium, 36, 53, 310 {Do- 
mvniwm) 

Domitad natures, animals, 320, 
n. 4 

Donationes mortis causd», 531 

Doomsday-book, 573, n. 1 

Dower, 350, 357, 382 ; see Free- 
bench, 382. 

Drawer, 192 {Exchange, Bills of) 

Dukes, 49 

Dumpor's case, 365, n. 1 

Duties, what, 3, 34, 59 {DuUes) 



Earls, 49, n. 3 

Easement, 415 

Ejectment, 480 

to whom right belongs, 
312, n. 1 

Elegit, 466 

Emblements, 330, 361, n. 1 ; 369 

Entireties, tenancy by, 393 ^ 

Equitable estates, 387 {Laaid) 
mortgage, 465 {Mm-tgage) 

Equity of redemption, 455 {Mort' 

Escheat, 349, n. 1. 

Escrow, 112 

Estates, what, 3, 333, 344 {Land) 
in fee simple, 348 
in fee tail, 363 
for life, 369 
for years, 363 
at will, 370 
at sufferance, 372 
customary, 374, 378 
legal and equitable, 387 

Extinction, 326 

Estoppel, 113 

Estovers, 360, n. 4 ; 369 

Evidence {Contract) 
of trust, 510 

Exchange, 180, 424 

bills of, 189 {Exchange, 
Bills of) 

Executed consideration, an, 96, 
n. 1 

contract, an, 97 

Executors, 563 ' 

Executory devises, 396 
contracts, 97 
interests, 401 

Expectancy, estates in, 394 

Expressed contracts {Contracts) 

Extra dominium, 36 



616 



ALFHABXTIGAL INDEX. 



Factory Act, 76, n. 2 
Faldage, common of, 406 

False imprisomnent, 75 

representation, damage 

resulting from, 68 
representation, when ac- 
tion lies for, 68, n. 4 

Falsehood, what actionable, 69, 
n. 1 

Fee simple, 348 (Land) 

Fee simple conditional, 386 

Fees tail 353 {Land) 

Felony, merger of tort in,. 70 

Feme - covert {Huahcmd cmd 
Wife 

Feoffment, with livery of seisin, 
364, n. 2 

Feud, 564 (FeudaUam) 

Feudalism (Fevdalism) 

Fiduciary 313 {Alienati<m in 
trust) 

Fines, copyhold, 383, n. 3 

Fire insurance, 220 {Inw/romce) 

Firms (PanineTahi^) 

Fixtures, 331 

Force causing damage, when 
injuria, 63 

Foreclosure, 456 

Foreign bills of exchange, 202 

Foreigner, who, 287 (AUms) 

Foreign principal, liability of 
agent of, 137 

Forfeiture 324, 366 n., 479 

Franchises, 411 

Frankalmoigne, 343 

Fraud, damage restdting from, 
68 

which vitiates contract, 

110 
active or passive, 110 



Fraudulent misrepresentation,, 
causing damage, 68, 110 
concealment, 69, 110 
deeds, 258, n. 7 
dispositions of property^ 
^5o, n. 7 

Free-bench, 382 

Freedom, the right of, what, 4 

Freedom of speech {Befama^ 
Hon) 

Freeholds,see Fees simple. Fees, 
tail. Life estates (Lamd) 
a wife's, 149 

Furnished houses, the letting- 
and hiring of, 480 

Game, 320, n. 2 

Gavelkind tenure, 341 

Gift, 97, 424 

Goods and chattels {Things) 

Grace, d^ys of, 197 n. 

Grand serjeanty, 339 

Gross returns, the sharing of,. 
247 {Faninershvp) 

Guaranty, 205 {Guaranty) 

Guardians of in&nts, 163^ 284,. 
n. 1 {Infanta) 

Haybote, 361 n. 

Heir-loom, 332 

Heir, who, 349, n. 1 ; 524 

when bound by ancestor's, 
contract, 124, n. 1 ; 367, 
476 

Hereditaments, 329, n. 1 

Heriots, 384, n. 4 

Hire {Bailmenta) 

Holder, 192 {Exchange, BiXU qf^ 

Honour, an, 403, n. 1 

Hotchpot, 529, n. 2 

House-bote, 361 n. 
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Hoases, the letting and hiring 
of {LcmMord cmd Te^ 
nant) 

nnfnmished, 470 

famished, 480 

Husband and wife, 141 {Hus' 
hcmd cmd Wifi) 

Hypothetical case of B., 15 

Idiots, 52 

contracts, 100 
wills by, 534, n. 1 

Ignorance, the consequences of, 
134, n. 2" 

Illegal agreements, 478, n. 2. 

Immoral agreements, 109, 114, 
n. 1 ; 478, n. 2 

Immovable, things, 304 
Imperfect status, 284 

Implied contracts, 92 {Con* 
tracts) 

Implied partnership, 243 {Part- 
nershvp) 

Imprisonment, an, 63, n. 2 ; 75 

Incorporeal things, 304 

Incorporeal interests, 33 
tenements, 402 

Indemnification, 205 {Qwurcmty, 
Inav/rcmce, Warranty) 

Indemnity, none between 
wrong-doers, 131 

contracts of, 205, 217, n. 3 

Indictment, when sole remedy, 
22 

Indorsee, 198 {Exchange, Bills 

of) 
In dominium, 36, 53, 310 
Infants {In/amis) 
Inheritance, 300 

Inheritance, canons of, 525 

estates of, see Fees sim- 
ple, and Fees tail 
international doctrines 
concerning, 300 



Injunction, remedy by, 71 

fundamental rules con- 
cerning, 73 
different kinds of, 73 

Injuria, 11, 17, 60, 62 {Injmia) 

Injuria sine damno, 21 

Injuries at sea, 298 

Innkeepers, 486 n. 

Innuendo, 84 

Inrolment, the statute of, 584 

In rem, rights, 13 

Insolvency, 256 {Bamhrwptcy) 
international doctrines 
concerning, 298 

Instruments of title, 332 

by what law governed, as 
to form, 291 

Insurance, 217 {Inswra/nce) 

Interdictory injunction, 73 

Interesse termini, 365 ^ 

Interest, what, 3 {Land, Person' 
alty) 
right to, under Bank- 

ruptgr Act, 273 
what {VefaTiMbtion) 
in alieno solo, 414 

International law, private, 286 
{Aliens) 

Interpretation, or construing, 
85, 119, 434, 510 

Intervention, 55 

Intestacy, 523 {Succession) 

Intimidation, causing damage, 
68, n. 3 

Intoxication, 52, n. 3 

Intoxicated, contracts with the, 
100, 101 

Invention, 321 

Jettison, what, 225, n. 4 

Joint tenancy, 391 
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Judicial sqpamtion, 167 

Jnrisdictiony Brttiili, its extent, 

286(Jlien€) 

Jnrigpmdefme, cross diyisioiis 
of the scigDoe of » 1 

IKejpit women* implied anUiority 
of, 159, n. 2 

TCnighthood, different orders oi^ 
50 

Knmht-sarice tenure, 338, 565 
(PiudalUm) 

Knowledge, what, in legal in- 
tendment, 189 

Land, legid signification of the 
terin,&9 (Landj 

Landlord, 4/68 {Landlord and 
Tenant) 

Language, l^;al, the pecnliar 
nse of, see l^echnical Lan- 
guage 

Latent defects, consequence of 
concealing, 69, n. 1 

Law, abuse of the machinery of, 

70 
advantage of certainty 

of, 400 
adjective and substantive 

distinguished, 26 
subjects and objects o( 

of persons involves that 
of things, and vice 
versa, 2 

Lawful acts, damage resulting 
from, when tort, 63 et eeq. 

Lay tenure, 338 

Lease 363 {La/ndlord and Te- 
nant) 

Lease and release, 585 

Legal and equitable estates ge- 
nerally, 387 



L^^ ezistenoeSy pore, 3 
L^;al rig^ (Bighis) 
Legatee {Sweoeeeion) 
Legacy duty, 161 

Liability, extent ol^ of wrong- 
doer, 24 
as defined by the Bank- 
ruptcy Act, 270, n. 1 

Lex situs, what determined by, 
290, n. 1 {Jliene) 
fori, what determined by, 
295 

Libel, 77 {Defamaium) 

Liberties, 411 

Licensee, 55, 57, n. 1 

Lien,492 

particular and general, 
493 

Life, rights and duties req>ect- 
iiig,73 
compensation for loss of, 

torelations of deceased, 

74 
estates, 359 {Land) 
insurance, 219 (Insur- 

ance) 

Light, right to, 417 

Limitation of rights, 13, 318, 

319 
of duties, 14 
statutes of, 7, 116, 293, 

318, 319 
of actions by and against 

aliens, 293 

Local actions, 291 

Locatio et conductio, 483, 485 
(Baihnente) 

Locatio operis faciendi, 484, 485 
{BailTnenti) 

Lodger's goods, protection of, 
from distress, ^1 
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London, the custom of, as to 
wife's trading, 144, n. 2 ; 146 

Losing and finding, 324 

Lost bills and notes, actions on, 
194, n. 2 

Lunatic, who, 53 

contracts with, 100 
when may be made 
bankrupt, 256, n. 2 

Machinery, duty to fence, 76, 
n. 2 

Maintenance, the offence of, 
162, n. 4 ; 163 

Malice, what, 77, n. 2 

when presumed in defa- 
mation, 79, n. 1 

not a necessary ingre- 
dient of tort, 63 

how proved, 63, n. 3 

Malicious injuries, damage by, 
tort or crime, 63, 75, n. 3 
conspiracy, tort, 70 
prosecution, 86 

Mandatum, 56, 484, 485 {BaiU 
menU) 

Mandatory injunction, 73 

Manor, 347, n. 1 ; 403, n. 1 

Marine insurance, 222 {Insur- 
ance) 

Marital rights (HuBband and 
Wife) 

Marquesses, 49, n. 2 

Marriage, agreements in rela- 
tion to, 109, 141 (Huahand 
and Wife) 

Marriage, 143 (Hushand and 
Wife) 
international doctrines 
concerning, 294 

Married women {Kmband and 
Wife) 

Master and servant, 169 
(Master and Servant) 



Measure of damage, 24, 122 

Memorandum, the, in maHne 
insurance, 227 

Menace, damage resulting from, 
68 

Merger, what, 327 

in case of contract, 114 
of tort, in felony, 70 
none, of estate tail, 356 

Military tenure lands, 566 (FeU' 
daUsm) 

Minor, 52 (Infants) 

Misrepresentation, what, is tort, 
68 

Mixed, things, 330. 

Mixing of property by trustee, 
520 

Money, 180, 186 (Fecuniary Oh- 
ligation) 

when specific property, 
189 

Month, a, in negotiable instru- 
ments, 197 n. 

Monuments, 332 

Mortgage, 448 (Mmiiga^e) 

(ustinguished from pawn, 

449, n. 3 
of ships, 446 

Moveable, things, 305 

Mortmain Acts, 573, 577 

Mortuum vadium, 449 

Necessaries, a wife's, 158 
an infant's, 102 

Negligence, what, 19 

actionable, 19, 76 

contributoiy, 20 

degrees of, for which 
bailors and bailees li- 
able, 65, n, 3; 489 

gross, 189 

Negotiable instruments, what, 
180, 187, 188 n. (Negotiable 
Instruments) 
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Next of kin, 530 n. 
Nobiliiy, the, 49 (PerfoiM) 
Non comxK>te8 mentin, 52, 100 

Norman Gonqnest, effect oftht^ 

567 

Note of hand, see FroiniBsary 
notes, 199 

Notice, what, 189 

Noting, 203, n. 2 

NoYclty of wrong, no bar to re- 
dress, 23, n. 1 

* No use npon an nse,' doctrine 
of, 585 

Nndmn pactum, 96 (CotUfrads) 

Nuisance, 21, 62 {Nwsance^ 
FubUc) 

Nnncnpative wills, 536, n. 2 
(WiUs) 

Objects, the, of private law, 28, 
31 

Obligations, 3, 9, 88 (Oonlinu^) 
the assignment of, inter- 
national doctrines con- 
cerning, 296 

Obstmction, damage caused by, 
tort, 68 

Occupancy, 316 

Offer, what, 90 (Contract) 

Omissions {Injv/rici) 

presumptions from,in the 
case of trusts, 513 

Open policies, 224 

Original rights, 29 {BigUs) 

Outlaw, an, 282 

Owner (D(ynwn4/u/m) 

Ownership, apparent, 267, tl 1 

Paraphernalia, 147 

Parental rights {Huehomd cmd 
' Wife ; Infants) 

Partial loss. 228 



Purtner, holding out as, 247 

distinguished from co- 
owners, 242 

Partnership, 237 {Partnership) 

Part performance, 121 

Ptoper,282 

Pawn, 494 {BaOmenis) 

Pawnbrokers, 494, n. 4 

P^mnent, what, 178, 185, n. 1 ; 
194, n. 2 (PeGuniaryohltgaUon^ 

Pecuniary obligation, 178 (Pe- 
ewniary obligation) 

Peers, who, 49 

how creafced, 49 
their priyil^^s, 50 

Peeresses, 50 

'Perils of the sea' in marine 
policy, 225, n. 2 

Perpetuity, rulecanceming, 535, 
n. 1 

Persons, the term defined, 3, 35, 
{Persons) 

Personas, what, 5, 36 

Personal chattels, 329, 505, n. 1 
security, 4 

Personalty,329, 421 (PersonaUy) 
descent and distribution 
of, 528 {Succession) 

Petit serjeanty, 340 

Pin money, 147 

Piscary, common of, 406 

Pledge {Mortgage; Bailments, 
Pawn) 

Plough-bote, 361, n. 

Policies {Insuram^ Life, Fire, 
Marme) 

Pollicitation, 90 {Contra^it) 

Powers, 538, n. 1 

Possession, 312 {Possession) 

Praemunire, 48, n. 2 
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Prescription, 317/318, 608 
Presumptions, 92 (Contract) 

in the case of trusts, 511 
Priest, 282 

Primary rights, 7 (BighU) 
original rights, 29 
derivative rights, 29 

Prince Consort, 47 

Prince of Wales, 47 

Principal and agent, 126 (Pmi- 
cipoZ and Agent) 

Prisoner, 282 

Private international law, 286 
(Alien) 

Privatelaw, its subject-matter, 2 
the subjects and objects 
of, 28 

Privileged communications, 82, 
n. 2 (Defamation) 

Probate, 654 (Sttccession) 

right to, international 
doctrine conceminer, 
801, n. 3 

Procedure, the law of, what, 27 
Procuring wrongs, 66 
Profession, see Trade 

Profits, sharing, 245 (Partner- 
ship) 

Profits h prendre, 414 
Promise, 90, 93 (Gontract) 
Promissory notes, 199 
Promoters, 248 
Property, 36, 63 

tne right of, h(Bomimwm) 
how acquired, 64 
as defined by the Bank- 
ruptcy Act, 263, n. 3 
Proprietor, 63 

when guilty of tort in 
using his own, 67, n. 3 
Prosecution, malicious, 86 
Protection, the right of, 6 



Protector of the settlement, 365, 
n. 2 

Protest and noting, 203, n. 2 

Public men, criticisms of, 82, n. 1 

Public functionaries, liability of, 
for tort, 65, n. 3 ; 69, n. 3 

Public nuisances, 12, n. 2 ; 21, 
62 (Nvdaam^ce, Public) 

Public policy, 107 (Contracts) 

Pur autre vie, estates, 363, 359 

Purchase, title by, 426, n. 1 
(Land ; Personalty) 

Pure legal existences, 3 

Qualified dominium(Domtmtt»t) 
Quantum meruit, 123, 130 

Quasi -ijartnership, 243 (Part- 
nershijp) 

Queen's income, the, 45, n. 1 

tjueen, the, 40 (Persons) 

Quia emptores, statute of, 676 

Quiet enjoyment, 476 

Eack rent, 362, n. 2 

Rank, 39 (Persons) 

Bates and taxes, 476 

Ratification, effect of, 128, 134, 
n. 3 

Ratihabitio, doctrine of, 99 

Realty (Things; Lwnd; Bucces- 
sion) 

* Reasonable diligence,' in ma- 
rine policy, 228 

Receiver in bankruptcy, 275, n. 3 

Recognizances, 111 

Record, contract of. 111 

Redemption, equity of, 455 
(Mortgage) 

Reduction into possession, by 
husband, 147 

by trustee, 520 
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Begal attributes, 41 
Bern, rights ad, what, 13 
Bern, rights in, what, 13 
Bemaiiiders, 395 
Bemedy and responsibility, 14 
{Action; Actions) 

when none, by action, 21 
selection of, where per- 
mitted, 12, n. 1 ; 61 
by injunction, 71 

Bemoteness of damage, 25 

Bent, 413 

seek, 413 
charge, 413 
rack, 362, n. 2 

Bent, 472 (Landlord and Tenant) 

Bent service, see Socage tenure 

Bepair, state of, 470 (Landlord 
and Tenant) , 

Beputation, 81 (Defamation) 

Beputed owner, 267, n. 1; 
506, n. 

Bequest, 90, 93 (Gontract) 
implied, 99 

Besiduary devise, 541 
Bespondentia, 447, n. 1 
Besponsibility, 14, 18 
Besulting trusts, 512, 544 (Alie- 
noHon vn Tnist) 

Beversions, 394 

Bights, what, 3, 7, 31, 34 
(BigUs) 

in alieno solo, 414 (Lam,) 

Boyal, import of the term, 39 

Boyal family, 39, 46 
beasts, &c., 320 
prerogative, 43 
revenue, 44 

Boyalty, 39 

Sailors, 281 



Sale, 30, 426, 429, 444 (Aliena- 

Sea, injuries sustained at, 298 

Sea wall, damage caused by, 
65, n. 2 

Seal (Deed) 
Sea-worthiness, 228 
Secondary rights, 7, 31 (UiglU) 
Secured creditors, 273 
Security, personal, the right of, 4 
Seignbry, 402 
Seisin, 364, n. 2 

Self-defence, propositions con- 
cerning the consequences of, 
63 eb seq. 

Self-preservation, 6 

Separate estate, 145, 146 (Hus^ 
hand and Wife) 

Serjeanty, 339, 340 

Servants, two classes of, 169 
(Master and Servant) 

Service, reward for, who en- 
titled to, 57 (Prin(npdl and 
Agent; Master and Servant) 

Set-ofE, 185, n. 2 

in bankruptcy, 272 

Severalty, tenancy in, 389 

Shares, what species of pro- 
perty, 252, 331 (Partnershi]^) 

Sharing gross returns, 247 
profits, 245 

Shelly's case, rule in, 426, n. 1 

Ships, 440 (Fersonalty) 

Shifting uses, 401 

Simony, 409, n. 1 

Simple contracts, 92, 116, 117, 
119 (Contracts) 

Slander, 77 (Befamoibion) 

Socage tenure, 339, 566 (Land ; 
F&udaUsm) 
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Soldier, 280 

Sovereign dominium {Domi- 
ni/wm) 

of realty, 33, 333, 336 
of personalty, 421 

Sovereignty, British, 38 

Specialty contracts. 111, 117 
(Contracts) 

Speech, freedom ot, 77 (Defa- 
mation) 

Spiritual tenure, 343 

Springing uses, 401 

Status, 36, 62 (Persons) 

Statute, damage authorized bv, 
64 ^ 

Statutes of limitation, 116, see 
Limitation, Prescription 

Statutory illegality, 107 

powers, consequence of 
exceeding, 65, n. 1 

Stoppage in transitu, 436 

Stranded, in marine policy, 227, 
n. 4 

Substantive distinguished from 
adjective law, 26 

Subjects of private law, 28, 31 
secondary rights, 32 

Subject's dominium of realty, 
33, 336 

personalty, 421 

Succession, 523 (Succession) 

to moveables, internatio- 
nal doctrine concern- 
ing, 300 
duty, 558, n. 1 

Sufferance, estates at, 372 

Suppressio veri, 69, n. 1 

Support, right to, 418 (Land) 

Suretyship, 208 (Chiaranty) 



Tables, the XV., the constnic- 
tion and mode of treating, 37 

Tracking, 462 

Tail estates (Land) 

Taxes and Eates, 475 (Land- 
lord and TeiMmt) 

Technical language, comments 
on, &c., 9, n. 1 ; 12, n. 2 ; 19, 
n. 2; 33, 49, 96, n. 1; 97; 
206, n. 1 ; 400 

Tenancy, see Tenancies (Lamd) 

Tenants, number and relation 
of, 388 (Land) 

Tenant (Landlord and Tenant) 

Tenant in tail after possibility, 
359 

Tenure of realty, 336, 562, 566 
(La/nd) 

Terms, or estates for years, 363 

Termor, who so styled, 313 

Testament, 532 (Wills) 

Testamentary capacity, (Wills) 
how affected by mar- 
riage, 163 

Testator (Wills) 

Thane land, 566 

Thelluson, Mr., his will, 535, 
n.l 

Things, the term defined, 3 
^OZ (Things) 

Things in action, 32 

Time of enjoyment of estates, 
394 (LamU) 

Tithes, 409 

Title, 426, n. 1 

instruments of, 332 

Tort (Tort: Duties) 

Total loss, what, 228 
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Trade, damage to, when tort, 
68, n. 3 ; 70, n. 2 

agreements in restraint 
of, 108 

Traders, who, nnder Bank- 
mptcy Act, ^6, n. 3 

Transitory actions, 292 

Trespass {Treepaes) 

Truck system, 172, n. 1 ; 176, 
177 

Tmst, 314, 500 (Alienation in 
Trust) 

Trusts, origin of doctrine of, 
314, n. 1 ; 671 

Trustee, 55, 518 {Alienation in 
Trust) 

Trustee, bankrupt's, 264 {BamJc- 
rwptcy) 

Turbary, common of, 406 

Underleases, 370, 476 

Underwriters, who, 222 

Unfumishedhonses,the letting, 
&c. of, 470 

Unnamed contracts, 125 

Uses, the statute of, 582 
the origin of, 677 
springLng and shifting, 
401 

Vadium, 483, 485, 449, n. 3; 
494 {Bailmento; Mortgages) 

Valued policies, 224 

Vested remainders, 395 

Villenage, 375 

Visconnts, 49, n» 4 

Vivum vadium, 460 n. {Mort* 
gage) 



Voidable contracts, 104 

Volunteer, who, 55 

Voluntary settlement, 258, n. 7 

Wager policies, 223 

Wages, 172 {Master and Servant) 

Wales, the Prince of, 47 

Wards of Chancery, 284, n. 1 

Warranty, 206 {Warranty) 

Waste, 394, n. 3 ; 478, 479 n. 

Water, easement of, 417 

Ways, 404, 420 

Welsh mortgage, 450, n. 

Wife {Husband and Wife) 

Wild*s case, rule in, 352, n. 3 

Will, estates at, 370 

Wills, 523, 632 {WiOs) 

of socage-lands, 587 

of knight-servioe lands, 

687 
forms of, 547 

Words, see Technical language 

Words, actionable per se, 79, n. 
2; 80; 81, n.l 

Wrongs {InjtMria) 

criminal and civil dis- 
tinguished, 11 
civil, fundamental, clas- 
sification of, 22 

Wrong-doer, the extent of his 
liability, 24 

who, 66, n. 1 

damage too remote, 25 

what title sufficient as 

against a, 12, n. 1 
choice of remedy against, 
12; 12,n. 1. 

Years, estates for, 363 {Land) 
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ACTION. 

the right of, what, 6, 7, 31 

a secondary right, 7 

how limited, 7, 116, 293, 317, 318, 319, 608 
what wrongs will not support an, 55 

ACTIONS. 

ex contractu, 24 
ex delicto, 23 

different classes of, 23 
on the case, what, 23, 61, *!Q, n. 1 

when introduced, 23, n. 1 
^personal, how classified, 291 

transitory and local, what, by whom and where main- 
tainable, 291, 292 
different forms of, joinable in one suit, 10, n. 1 ; 23, n. 1 
forms of, abolished, 24 
see Alphabetical Index, ' Remedy ' 

ALIENS. 

signification of the term, 287 

English jurisdiction concerning aliens here, 286 

domicile, what, 287 

rules by which determined, 288 

comity, maxims of private international jurisprudence 
concerning the creation and enforcing of rights, 289 

questions that will not be entertained by our tribunals, 
289 et eeq. 

to what extent our courts will decree respecting foreign 
realty, 290, 291, n. 1 

nstruments affecting realty, the form of, 291 

when the lex sitv^ prevails in the case of personalty, 297 

distinction between local and transitory actions, 291 

when a defendant within the jurisdiction maybe de- 
tained, 292 
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ALIENS — continued. 

limitation as to the time of actions y and against 

aliens, 293 
actions here not stayed because another between the 

same parties is pending abroad, 293 
Enjzlish international doctrines respecting the validity 
of marriage, 294 

the validity and enforcing of contracts, 295 

the assignment of obUgations, 296 

the liabuity of tort-feasors, 297 

injuries sustained at sea, 298 

bankruptcy and insolvency, 298 

inheritance, 300 

succession to moveables, 300 

right to probate, &c., 301, n. 3 

ALIENATION. See Aubnation in Teust. 
the right of, 6, 30 
voluntary, 323 

ex contractu, 30 
absolute, 424 
gift, 97, 424 

donatio mortis causd, 531 
barter, 180, 424 
exchange, 424 
sale, 30, 425 

of realty, 425 

of goods and chattels personal, 429 
suppressio veri, in case of, 69, n. 1 
of shipping, 444 
qualified, 448 

of realty. See Land ; Moktgagb. 
personalty. See Bailments. 
in trust, 600. See Alienation in Trust. 
abandonment, 323 
devise. See Succession. 
bequests. See Succession. 
intestacy, voluntary, or involuntary. See Succes- 
sion. 
involuntary 
losing, 324 
commixtion, 324 
forfeiture, 324, 366 n. 
bankruptcy. See Bankruptcy. 
limitation, 7, 43, 293, 318, 319 
prescription, 317, 318 

compulsory, compensation for, in the case of land, 
64, n. 2 
elegit, 466 
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ALIENATION IN TRUST, 600 
a trust, what, 500 

yarious designations of the parties to, 500 
trust, who may alienate in, 502, n. 3 

what property may be alienated in, 502 
alienation of realty in, the origin of, 571 
restrictions upon alienation in, 504 
alienation in fraud of creditors, 504 
Bills of Sale Acts, 508 
of husband's marital rights, 509 
evidence of, 510 

construction of written instruments, 510 
bare declarations, 511 
presumptions from bare acts, 511 

omissions, 513 * 
trustee, his character, rights, and duties, 518 
acceptance and disc^imer by, 514 
gratuitous agent, 518 
bailee without consideration, 518 
his estate as to quantity and quality, 514 
• advice of court, 519 
delegation by, 519 
mixing by, 520 

reduction into possession by, 520 
conversion by, 520 
accounts of, 520 

indemnity and reimbursement, 520 
suspension of powers, 521 
release of, 522 
beneficiary, the rights and duties of, 522 
resulting trusts, what, how, and when they arise, 512, 
544 

BAILMENTS. 

what, 483 

that are properly trusts, 56, 314, n. 1 

the parties to a bailment, 483 

negligence for which bailor is liable, 65, n. 3 ; 489 

for which bailee is liable, regulated as to its degree 
by the nature of the bailment. — ^Three degrees : 
(i.) when bailee is pure trustee, 490 
(ii.) when bailment is for bailee's sole benefit, 

490 
(iii.) when bailment is for their mutual benefit, 
491 
clas sified by Holt, 0. J., (483) into — 

1. depositum, 483, 485 

2. commodatum, 483, 485 

3. locatio et conductio, 483, 485 
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BAJIMENTS— continued. 

4. vadium (pawn), 483, 485, 449, n. 3, 494 

pawn, the contract of, defined, 494 

transfer of possession necessary, 495, n. 3 
what property may be pawned, 494, 495, n. 1 

pawnbrokers, who, and how regulated by 35 
& 36 Vic. c. 93, 494, n. 4 

pawnee's interest in pawn, what, 495, 498, n. 1 

1. as against owner when pawn pledged 

by another, 497, 498 

2. as against owner when pledged by him, 

495 

(a) use of pawn, 497, n. 3 

(b ) duty to account, 497, n. 3 

(c ) right of sale, when it accrues, 498 

(d) effect of not exercising right of sale, 496 
{e ) right of sale exercised does not extin- 
guish rights under principal contract, 497 

pawnor's right to redeem, how affected by 
Statutes of Limitation, 496 

5. locatio operis faciendi, 484, 485 

innkeepers, 486 n. 

an inn, what, 486, n. 1 (1) 

innkeepers may contract otherwise than as 
such, 486, n. 1 (2) 

a guest, who, 486, n. 1 (3) 

liability of innkeeper to guest, 486, n. 1 (4) 
. innkeeper's lien, 486, n. 1 (5) 
common carriers, 

who are, 486 n. 

their duty to carry, 487, n. (1) 

questions as to nature of goods bailed, ib. (2) 

amount of hire, ib. (3) 

degree of care during transit, ib. (4) 

when they become ordinary depositees, ib. 

duty when consignee refuses to accept de- 
livery, ib. (6) 

extent of liability settled by 11 Geo. IV. 
c. 68, ib. (7) 

special contracts by, 488, n. [S) 
lien, 

by the common law, what, 492 

particular lien, what, 493 

general lien, what, 493 
bill of lading, what, 491 

6. mandatum, 56, 484, 485 
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BANKBUPTCT, 256 

who may be made a bankrupt, 256 ; 256, n. 2 

traders who are, 256, n. 3 

acts of bankruptcy, what are, 257 . 

when they date from, 263 

continuing act, what, 258, n. 1 

where they must be committed, 257, n. 1 

when complete, 257, n. 2 
adjudication, mode of obtaining an, 261 

petition, by whom it may be presented, 261 
what debt will support a petition, 262 

duty of court as to, 262 

publication of, 262 

the effect of, 263 

evidence of, what conclusive, 263 

annulling of, 277 
trustee and committee of inspection generally, 264 
committee of inspection, the duty of, 264, 265 
property and proprietary rights that vest in the trustee, 
266 

as defined by the Bankruptcy Act, 263, n. 3 

privileged, 263, n. 2 

* apparent ownership,' 267, n. 1 
property capable of manual delivery, 267 n. 

incapable of manual delivery, 268 n. 
fraudulent deeds and dispositions, 258, n. 7 
debts and creditor's proofs, 269 
debts provable, 269 
mode of proving, 269, n. 2 

* liability,' as defined by the Act, 270, n. 1 
estimates as to value of, 270 
preferential debts, 271 

landlord, 271, n. 1 

apprentices and articled clerks, 271, n. 2 

distinct contracts, 272 

set-off, 272 

interest, 273 

secured creditors, 273 
administration and distribution, trustee's duty as to, 273 

compromises by trustee, 276, 277 

solicitor, employment of, by trustee, 277 

arbitration, reference to, by trustee, 267 

accepting compositions, 277 
receiver, the appointment of, 275, n. 3 
close of bankruptcy and release of the trustee, 279 

CONTEACT. 

what, 8, 89 

a contractor, who, 55 
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CONTBAOT— con^MMted. 

contracts distinguislied from mere agreements, 8, 90 

an agreement, what, 90 

duties incident to the subject-matter of, 9 

the right to contract a primary original right, 29 

the rights created bj contract, derivative rights, 7 

infringement of the right to contract, a tort or crime, 88 

limits of the right t-o contract 

1. Paeties wholl;^ or partially incompetent to con- 

tract as principals, 99 
subjects, 
wholly 

idiots, 100 
partially 

non compotes mentis, 100 
lunatics, 100 
intoxicated, 100, 101 
married women, 100, 106, 157 
contractors as agents, 
married women, 157 
necessaries, 158 
infants, 100, 101 

voidable contracts of, 104 
necessaries, 102 
aliens. See Aliens. 

2. Subject Mattee, 106 

common law illegality, 107 
agreements in violation of public policy, 107 
immoral agreements, 109, 114, n. 1 ; 478, n. 2 
trade, agreements in restraint of, 108 
total restraint, 108 
partial restraint, 108 

adequacy of consideration, 109 
marriage, agreements in restraint of, 109 
wages, agreements as to mode of pay- 
ment of, 172, n. 1 ; 176 
statutory illegality, 107 

necessary elements of a. See Agreements, 90 
request, 90, 93 
implied, 99 
promise, 90, 93 

consideration, 8, 91, 94, 114, n. 1 
different kinds of, 96 

presumption as to, in the case of deeds, 113 
nudum pactum, 96 
necessary formalities. See Specipic Oonteacts. 
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OONTRAOTS— cort< Inued. 

classified in relation to — 
rank, 111 

record, 111 • 

specialty, 111, 117. See Deeds. 
simple, 116 

expressed, 117 
implied, 92 
subject matter, 

named contracts. See Maebiaoe, Agenct,, 

Sbbyice, Fabtnebshif, Sale, &c. 
unnamed contracts, 125 
contracts executed and executory, 97, 434 
construction of written contracts, 119, 434, 510 
conditions precedent, 122 
divisibility of consideration, 121 
measure of damage, 24, 122 
limitation as to time of action in the case of — 
specialty contracts, 116, 293, 319 
simple contracts, 116, 293, 319 
the character, rights, and liabilities of the parties to 
a contract involving the question of agency, 135 
fraud, what vitiates, 110 
death, the effect of, in contract, 124, n. 

CORPORATIONS. 

what, 35, 231 et seq, 
incorporation, what, 233 
philosophy of their creation, 231 
different kinds of, 232 

aggregate, 232, n. 1 

sole, 232, n. 2 

ecclesiastical, 232, n. 3 

lay, 232, n. 4 and 5 

eleemosynary, 232, n. 6 
corporate capacity, how ascertained, 234 

what, 235 
corporate name, the, 234, n. 2 

will, where it resides, 233 
how expressed, 234 

seal, the use of, where dispensed with, 235 
alienation of realty to. See Mortmain Acts, 573, 577 
dissolution of, 237 
incorporated partnerships. See Fabtnebshif. 

DAMNTTM. See Injubia. 
a generic term, 17, 63 
damnum sine (absque) injuria, three classes off 17» 

20,62 
hypothetical case illustrating, 15 
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DEEDS. 

a deed, what, 112 
delivery of, what, 112 
classification of, 
deeds poll, 113 
indenture, 113 
escrow, 112 
contracts by, wherein they differfrom simple contract s,113 
consideration presumed, 113 

illegal, may be shown, 113 
estoppel, their operation by, 113 
merger, their operation as. to, 114 
Statute of Limitations, in the case of, 116 
assignability of their covenants in the case of deeds 
creating the relation of landlord and tenant, 115 
covenants that run with the land, or reversion, 
367,476 
binding effect of covenants in, on the heir. 124, n. 

1; 367, 476 
specialty creditors, the priority of, abolished, 351, n. 1 
fraudulent, what are, 258, n. 7 
skeleton outline of a, 589 

DEFAMATION, 76 

freedom of speech, limit to the right of, 77, 81 

* speech,' what, 77 

* character * or * reputation,' what, 81 
libel, what, 77 

matter of, must be false, 78, n. 1 

may be treated as crime or tort, 78 

criminal, what, 78, n. 3 

publication of, what, 78, n. 2 

words, when actionable as, but not as slander, 80, n.3 

in, master criminally liable for act of servant, 78, n. 5 
slander, what, 77, 78 

essence of distinction between it and libel, 79 

words actionable ©er «e, 79, n. 2 ; 80 ; 81, n. 1 

actual damage, when and what, must be proved in, 
79, 80 

of a chattel, 80, n. 1 

of title, 80, n. 1 
malice, what, 77, n. 2 

when presumed, 79 
intention to damage immaterial, 85 
criticism, the right of, founded in invitation, 81 

what is damnum ahsqvs injuria, 82 

privileged occasions, 82, n. 2 

privilege coincides with interest, 84 

public mterest, what warranted by, 82, n. 2 
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B'EFAMATlON—contmued, 

allegorical expressions, 84 

ambiguous language, 85 

innuendo, what and when necessary, 84 

test as to the construction of words being actionable, 85 

judge and jury, respective duty of each, in actions for 

defamation, 84, n. 1 ; 85, 86 
defamation of husband communicated to wife, 144, 
n. 1. 



DOMINIUM. See Things. 
what, 36, 53, 310 
how acquired, 36, 54 
absolute, what, 422 
qualified, what, 310 
sovereign, 

of realty, 33, 333, 336 
of personalty, 421 
subject, 

of realty, 33, 336 
of personalty, 421 
acquisition of, 315 
original, 315 

occupancy, 316 
continuous possession, 317 

limitation and prescription, 317 
in the case of realty, 318 

3 & 4 Will. IV. c. 27. s. 2, 318, n. 1 
37 & 38 Vic. c. 57, 608 
in the case of personalty, 319 
21 Jac. I. c. 16, s. 3, 319, n, 2 
capture, 320 
accession, 309, 321 
invention, 321 
derivative, 322 

voluntary alienation inter vivos, 323 
abandonment, 323 

ex contractu. See Alienation, Bailment. 
in trust. See Alienation in Tkust. 
involuntary alienation, 324 
losing and finding, 324 
commixtion, 324 
forfeiture, 324, 366 n. 
bankruptcy, 325. See Bankruptcy. 
alienation post mortem, 325. See Succession. 
extinction, 326 
destruction, 326 
merger, 327 
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DUTIES. See Rights. 
what, 3, 5, 34, 59 
origin of, 60 
to what they relate, 34 
primary division of, 35 
double, incident to original rights, 13 
snbject-matter of, 62 
distinguished from obligations, 9 
incident to snbiect-matter of contract, 9 
limitation of, 14 
violations of, 59, 60, 71 
criminal — cnmes 
civil — ^torts, 12 

remediable by action, 14, 12, n. 1 ; 21, 61 

indictment, 21 
injunction, 71 
treatable as crime or tort, 61 
40 propositions concerning, 62 et se^, 
joint and several liability for the discharge of, 65, n. 3. 
See ToKT. 

EXCHANGE, BILLS OF. 
origin of, 181 
defined, 189, 193 
essentials of, 191 

when negotiable instruments, 191 
two kin& of, 190 

advantages of taking, 193, n. 4 ; 195, n. 1 
form of, 190, 191 
stamps on, 191, n. 1 ; 192 
parties to a, 192, 196 

their rights and obligations, 193 
drawer, who, 192 
drawee, who, 192 

when liable, 196 
acceptor, who, 196 

acceptance, what, 195, n. 2 
obligation to accept, 195, n. 1 
acceptance, different kinds of, 195, n. 2 
how evidenced, 196 
what admitted by, 195, n. 2 
legal effect of, 196 
indorsee, who, 198 

indorsement, what, 197 
two kinds of, 198, n. 1 
legal effect of, 198 
after maturity, 198, n. 2 
holder, who, 192 

order and extent of liability of the several parties 
to, 192, n. 2 ; 198 
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EXCHANGE, BILLS OY-^eontinued. 

payment. See Fectti^iabt Obligation. 

in what sense the taking of a bill is, 185, n. 1 ; 194, n. 2 
when dne, 197 n. 

* month/ what, 197 n. 

* days of grace,' what, 197 n. 

demand of, when and where to be made, 197 n. 
foreign bills of, 202 
protest and noting, 203, n. 2 

FEUDALISM. 

the theory of, 565 

' feud/ signification of the term, 564 

feudal tenure, what, 565 

stages in the history of, 565 
introduction of, into England, 569 
sketch of the lustory of, in England, 561 et seq, 
various tenures of land, 566 
7 propositions as to the consequence of the Norman 

Conquest, 567 
origin of English trusts of realty, 571 
Mortmain Act, 7 Edw. I., 573 
Doomsday Book, 573, n. 1 
de donis conditionalibus, 575 
quia emptores, 576 
uses, origin of, 677 
Acton-Bumell, Statute of, 581 
Uses, Statute of, 582 
bargain and sale, 584 
Statute of Inrolments, 584 
lease and release, 585 
' no use upon an use,' 585 
wills of socage lands, 587 

two-thirds of knight-service lands, 587 
feudal tenure abolished, 588 

GUAEANTY oe SURETYSHIP, 208 
• the contract of, 208 

a collateral contract, 208 
distinguished from warranty, 209 
must be evidenced by writing, 208, n. 5 ; 212 n. 
triangle of contracts created by, 209 
completion and breach of principal contract, the 
conditions precedent to the creation of rights 
under the collateral, 210, 211 
parties to, the relation of, 209 

before breach of principal contract, 210 
upon breach of principal contract, 214 

creditor and principal debtor, 214 ^ 
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GUAItANTY OB SUEETYSHIP— cow^intw^. 

creditor and surety, 215 
surety and principEd debtor, 215 
oo-snreties, 216 

HUSBAND AND WIFE, 141 

marriage, or the contract of marriage, 143 
agreeements affecting^ 141 et seq, 
in restraint of, 141 
marriage brokerage, 141 
in consideration of, 142 
to marry, 142 

the contract or statas of, 143 
the celebration of, 143 
disabilities, 142, n. 2 

husband and wife, wherein one person, 144 
cnstom of London, 144, n. 2 ; 146 
effect of, on — 

wife's property, 145 

trusts in iraud of marital rights, 509 
separate estate, 146 

where no settlement to separate use, 146 
paraphernalia, 147 
pin money, 147 
choses in action, 148 
chattels real, 149 
freeholds, 149 

Married Women's Property Acts, 149 
husband's property, 155 
wife's crimes, 156 
torts, 156 
contracts, 100, 106, 157 

as agent, 157, 158 et sea. 
for necessaries, 158 
as to the children, 161 
bastards, 161, n. 2 
guardianship, 163 
defence of, and by, 163 
maintenance, 162 
correction of, 163 
education of, 162 
marriage of, 163 
as to testamentary capacity, 163 
divorce, 166 
judicial separation, 167 

the infringement of a matrimonial or paternal right is a 
tort, 66 
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INFANTS. 

who are, 52 

bastards, who, 161, n. 2 
guardianship of, 248, n. 1 ; 163 

wards of chancery, 284, n. 1 
education of, 162 

apprentices of bankrupt masters, 271, n. 2 
correction of, 163 
maintenance of, and by, 162, 163 
tort, their liability for, 284, n. 1 
contracts of, 100, 101, 284, n. 1 

necessaries, 102, 284, n. 1 

voidable contracts, 104 

ratification, 105 
marriage, 163, 284, n. 1 
bankrupts, 256, n. 2 

INJURIA. See Eights, Duties, Damnum. 
generally, 11, 60 
defined, 17, 60, 62 

civil and criminal wrongs distinguished, 11 
civil injuries, two classes of, 12 
form of injury, direct and indirect origin, 22 
extent of liability for, 24 
every mjury imports a damnum, 17 
for which no private redress, 21 
redress for, when choice of, 61 
hypothetical case of one B., 15 
novelty of, 23, n. 1 
torts, 40 propositions concerning, 62 et seq. 

INSURANCE, 217 

different kinds of, when respectively introduced, 222 

the contract defined, 217 

stamps necessary, 219, n. 2 

good &ith of the essence of the contract, 217 

common knowledge, what is, 217 

concealments, what are fraudulent, 218 

what contracts of, are contracts of indemnity, 217, n. 3 

what may be insured, 217, 222, 223 

life, 219 

what lives may be insured, and by whom, 219 

premium, what, 219 

revelations, what necessary, 220 

materiality, the question of, one of fact, 220 

suicide, condition as to, 220 

amount recoverable, 219, 220, n. 1 

assignability of life policies, 220 
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INSURANCE— co»<MM*ed. 
fire, 220 

insured mast have an interest, 220 
two main points to be observed, 221 
misdescription, effect of, 221 
warranties and conditions strictly interpreted, 221 
alterations in premises, &c., license and indorse- 
ment, when necessary, 222 
negligence, loss by mere, covered, 222 
insurance money, power to lay it out in reinstating 
premises, 221 
marine insurance, 222 
contract defined, 222 
declaration of interest, what, 223 
description, accurate, of what necessary, 222, 228 
warranties that attach, 228 

seaworthiness, 228 

reasonable diligence, 228 
period till which vessel should be insured, 223 
policies, open, what, 224 

valued, what, 224 

wager, what, 223 
void assurances, what, 223, 224, n. 1 
form of policy, 224 
terms defined : 

' abandonment,' 229 

'average,' 227, n. 3 

* barratry,' 225, n. 5 

* com,' 227, n. 2 

* destruction by fire,' 225, n. 3 
' deviation,' 228, n. 4 
'jettison,' 226, n. 4 

' partial loss,' 228 
' perils of the sea,' 225, n. 2 
' • stranded,' 227, n. 4 
' total loss,' 228 
* the memorandum,' 227 

measure of damage for which insurer is liable, 226, 

n. 1 ; 230 
policies assignable, 230 

LAND. See Dominium, Things. 
term defined, 329 

meaning of, in 3 & 4 Will. IV. c. 106, 524, n. 2 
variously regarded as a species of property, 571 
the compulsory taking of, compensation for, 64, n. 2 
damage occasioned to others by the protection of one's, 
65, n. 2 
improper use of, tort, 67, n. 3 
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LAND — contintLed, 

estates and interests in realty generally, 33, 333 
their origin, 334 

tenure of realty, 336 

sovereign dominium, 33, 333, 336 
subject dominium, 33, 336 
lay tenure, 338 

knight-service tenure, 338, 565 

grand serjeanty, 339 
socage tenure, 339 

petit serjeanty, 340 
gavelkind, 341 
burgage tenure, 342 
customary tenure, 343 
spiritual tenure, 343 
irankalmoigne, 343 

estates in realty—quantity of interest, 344 
a manor, 347, n. 1 ; 403 
fee simple, 348 

endurance of, 348 

forfeiture, 348, n. 2 
alienation, 348, n. 3 
escheat, 349, n. 1 
user, 349 

waste, 349, n. 3 
dower, 350 
curtesy, 350 
debts, 351 
descent, 351 
carving, 351 
base fee, 362, n. 1 
tan, 353 

barring the entail, 354 

protector of the settlement, 355, n. 2 
reversion, 356 
merger, 356 
endurance, 357 
user, 357 

dower and curtesy, 357 
debts, 357 
descent, 358 
carving, 358 

tenant-in- tail after possibility, 350 
life, estates for, 359 
endurance, 360 
user, 360 

T T 
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LAND, Estates for Life — continued. 

debts, 361 

emblements, 361, n. 1 
carving, 362 

rack-rent, 362, n. 2 

feoffment, with livery of seisin, 364, n. 2 

terms or estates for years, 363 {Landlordand Tenant). 
endurance, 363 

conditions (Dumpor's case), 365, n. 1 

two kinds of terms, 366 

covenants that run with the land, 367, 476 
user, 368 
debts, 369 
estovers, 369 
emblements, 369 
assignment, 369 
carving — under-leases, 370 
descent, 370 
will, estates at, 370 
endurance, 370 
user, 372 
sufferance, estates at, 372 

quality of interest, 374 

customarv estates, 374, 378 
copyholds, 374, n. 1 ; 376 
origin of, 375 
criterion of, 378 

copyhold customs, two kinds of, 379 
things demisable by copy, 379 
custom, requisites of, 380 
evidence of interest, 380 
court rolls, 381 
copyhold fees simple, 381 
endurance, 381 
forfeiture, 382, n. 1 
user, 381 

waste, 382, n. 2 
dower and curtesy, 382 
debts, 383 
alienation, 382, n. 3, 383 

fines, 383, n. 3 
carving, 383 
descent, 384 

heriots, 384, n. 4 
customary freeholds, 385 
copyhold estates-tail, 385 

legal or equitable estates generally, 387 
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LAND — continued. 

tenants, number and relation of the, 388 
severalty, tenancy in, 389 
coparcenary, 389 
joint tenancy, 391 
common, tenancy in, 392 
entireties, tenancy by, 393 

time of enjoyment, 394 

expectancy, estates in, 394 
reversion, 394 
remainders, 395 

vested and contingent, 395 

cross, 396 
executory devises, 396 
executory interests, 401 

shifting and springing uses, 401 

incorporeal tenements, 402 
seignionr, 402 
ways, 404, 420 
common, 405 
advowsons, 406 
tithes, 409 

franchises, or liberties, 411 
rents, 413 

rights in alieno solo, 414 
profits a prendre, 414 
easements, 415 
Hghts, 417 
water, 417 
support, 418 
ways, 404, 420 

alienation ex contractu 
absolute 
gift, 424 

Mortmain Acts, 573, 577 
sale, 425 

title, a purchaser, 426, n. 1 
qualified, 448 

mortgage, 449. See Mortgage. 
elegit, 466 

hire. See Landloiid and Tenant. 
trespass. See Trespass. 
ejectment, 480 

succession to. See Succession. 
rights to, barred by 

Statutes of Limitation *) 0,0 qqq 
Prescription ) * 
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LANDLORD AND TEKANT, 468 
unfurnished houses, 470 

agreements concerning the letting of, 468 
state of repair, 470 
repairs by tenant, 471 

general covenant to repair, obligation 

under a, 471, n. 1 
to put into habitable repair, 471, n. 1 
rebuilding, 472 
rent, 472 

distress for, 473, n. 3 

landlord's rights as against assignee in 
bankruptcy, 475, n. 1 
rates and taxes, 475 
quiet enjoyment, 476 
underletting, 476 
assignment, 476 

covenants running with the land, 367, 476 
application of premises, 478 
waste, 478 

equitable, 479 n. 
forfeiture, 479 

express conditions, 479, n. 3 
waiver of forfeiture, 479, n. 3 
ejefctment, 480 
furnished houses, 480 
lodgings, 481 

lodger's goods, protection of, in case of distress^ 
481 
landlord's priority under the Bankruptcy Act, 271^ 
n. 1 



MASTER AND SERVANT. See Principal and Agent. 
* servant,' technical meaning of the term, 169 
servants, two classes of, 169 
agents not necessarily servants, 169 
master and servant, the relation of, how established, 170 
rights and privileges peculiar to the relation of, 172 
service, the contract of, 169, 170 

what contracts of, require writing and stamps, 168 
the term of, 170, n. 1 

month's notice, when valid, 170, n. 1 
dismissal of servant when justifiable, 171, n. 1 
wages, illegal agreements as to mode of payment of, 
172, n. 1 ; 176 
service a condition precedent to right to, 172 
temporary illness, effects of, as to right to, 170^ 

n. 1 
right to, when forfeited, 171, n. 1 
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MASTER AND SERVANT— cow<mi*ec?. 

liability of master to third persons for acts of servants^. 
173 
See Peincifal and Agent, 132 
agent's torts, 132 
contracts, 135 
for wilful or malicions wrongs, 174 
for servant's crimes, 174, 78, n. 5 
liability of master for servant's damage to fellow ser- 
vants, 175 
duty to provide sufficient tackle, 174 

efficient collaborators, 174 
character to servant quitting service, no duty to give,. 

176 
titles of modem acts relating to service, 176 
inducing k servant to leave his service is a tort, 67 

MORTGAGE, 448 

pledges of land, three kinds of, 449 

mortgage defined, 449, n. 2 

mortgage distinguished from pawn, 449, n. 3 

vivirai vadium, 450 n. 

Welch mortgage, 450 n. 

mortgage, clause in deed, 450 

common law construction of, 451 

Chancery construction of, 452 
equity of redemption, 455 
foreclosure, 466 
legal rights of mortgagor and mortgagee, 459 

before condition broken, 461 

upon condition broken, 461 
further mortgages, 462 

tacking, 462 

assignment and tacking by assignee, 464 

37 & 38 Vic. c. 78, s. 7, 464, repealed by 38 & 39 Vic. 
c. 87, s. 129, 601 
equitable mortgages, 465 
of ships, 446 

bottoimy >447 .1 

respondentia > ' 
See Pawn ; Bills op Sale, 505, 508. 

NEGOTIABLE INSTRUMENTS, 180, 187, 188 n. See Ex- 
CHANGE, Bills of. 
promissory notes, 199 
checks, 200 
bank notes, 188 
bills of lading, 491 



641 ANALYTICAL INDEX. 

NUISANCE, PUBLIC, 
defined, 21, 62 

two kinds of, as to individual damage — 
damage in common, 21 

remedy by indictment on^, 12, n. 2; 21, 71 
reason of rule, 12, n. 2, 22 
particular damage, &7y n. 3 
remedy by action, 67, n. 3 
See Contributory Negligence, 20 

PASTNEESHIP. See Cokporations. 
a partnership, what, 237 

private distinguished from public partnerships, 237 
contract of, its operation on the 
partners inter se, 238 

term of the partnership, 238, n. 3 
capital, 238, n. 4 

contributions of respective members of, 238, n. 5 
share of each, 239, n. 1 
accounts of the, 239, n. 2 
dissolution of the, 239, n. 3 
relation with strangers, 240 

agency of each member, 241 
partners distinguished from co-owners, 242 
quasi-partnership, 243 
implied partnership, 243 
sharing profits, 245 
holding out as partner, 247 
sharing gross returns, 247 
companies, 248 

promoters of, 248 

number of trade associates, 249 

requirements of Companies Act, 1862, 250 

who may become shareholders, and how, 251 

shares, what species of property, 252 

provisions of Act of 1867, 252 

liability of shareholders, 253 

management of companies, in whom vested, 254 

titles of recent Acts respecting, 255 

PECUNIAEY OBLIGATION, 178 
debt, what, 178 

the action of, when it lies, 178, n. 1 
credit, what, 178 

(a debt and a credit cannot co-exist as to one and the 

same matter, 178, 184) 
contracts of, 179 

the consideration for, distinguished from the con- 
sideration for the money, 184 
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PECUNIAEY OBLIGATION— con<mi*e<i. 

when of, and when not of, the original contract, 184 
how legally securable as an independent transaction, 

186 
negotiable instruments evidencing a, 180 

bills of exchange, pa3rable at future date, 193 
promissory notes, payable at future date, 199 
payment, what, 178 

may be made in kind or money, 180 

(Thecurrency — coin and money distinguished,186) 
by negotiable bills or notes, 185, n. 1 
by check, 202 

of a larger cannot bemadeby aless ejusdem generis, 182 
See Negotiable Instbuments. 

PERSONS. 

* person,' signification of the term, 3, 35 
fundaments^ relations of, 54, 55 
persons, different classes of, 4, 37, 38 
classified and distinguished, 37 
rank, 39 

royalty, 39 

the queen, 40 

regal attributes, 41 
prerogative, 43 
revenue, 44 
the rest of the royal family, 46 
the Prince of Wales, 47 
nobility, the, 49 
commonalty, the, 50 
status or civil capacity, 36, 52 

simple status. See Table III., and titles 
there mentioned, 
adult, 52 
minor, 52 

non compotes mentis, 52, 100 
complex status, 53. See Table III. and the 
titles there mentioned, 
interveners, 55 
aliens. See Aliens. 
individual and corporate. See Corpokatioxs. 

PERSONALTY. See Things, Dominium. 
things personal, what, 329 
chattels real, 329 
personal, 329 
interest in, 421 

sovereign interest, 421 

absolute dominium or property, 422 
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PERSONALTY— c(m«*»ttei. 

alienation ez oontraotu absolnte, 424 
gift, 424 > 

barter or exchange, 180, 424 
sale of goods and chattels personal, 429 
29 Gar. IL o. 3, s. 17, 430 
an acceptance, 432 
receipt, 432 
actual remoyal, 432 
change of custody, 433 
a sufficient memorandum, 433 
agreements executed, or executory rules as 
. to construction of, 432 
stoppage in transitu, 436 
del credere commission, 440 
shipping a peculiar species of personalty, 440 ^ 
British ships, what, 441 
the privileges of, 442 
title to, how acquired, 449 

capture and condemnation, 444 
sale and purchase of, 444 
part-owner's rights, 446 
the mortgage of, 446 
modem statutes affecting, 447 
alienation ex contractu, qualified, 483 
bailment, 483. See Bailments. 
bill of lading, 491 
alienation in trust, ^. See Alienation in Tkust. 
succession, 523. See Succession. 

POSSESSION. 

difEerent characters of a person in, 312 
actual, who in, 312, n. 1 
rights acquired by the bare fact of, 312 
continuous, the effect of, 317 

PEmCIPAL AND AGENT, 126, 
agent, who is an, 126 

when written appointment of agent necessary, 127, n. 1 
agency, what, 126 

reciprocal rights of the principal and his agent, 127 
duties of the agent, 127 
agency general or special, 128 
rights <n agent as against his principal, 130 
as to reward, 130 
as to indemnity, 131 
personal responsibility, 132 
agency in relation to third persons, 132 
agent's torts, 132 
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PRINOIPAL AXD AGENT— con<wMte(2. 

character, rights, andliabilities of parties to a contract, 136 
See Masteb. and Sbbvant ; HusBAin) and Wipe, &c. 

EIGHTS. See Duties; Injubia. 
what, 3, 7, 31, 34 

not things, though spoken of as such, 3, 31 
reside in persons subject, 31, 34 
primary classification of, 35 
to what they relate, 31^ 34 
double duties incident to original, 13 
by whom their validity determined, 289 
elementary classification of, 4 
passive and active forms of, 6 
primary and secondary, 7, 31 
original and derivative, 29 
primary original, 29 

duties incident to, 13 

derivative, 7, 29 ' 

secondary, 29, 31 

the subject of, 32 
in rem, 13 
ad rem, 13 
in personam, 9 
• of action, 6, 31 
of contract, 7 
how limited, 7, 13, 14 
violations of, injuria. See Injttbia. 
damage caused by the legitimate exercise of, damnum 

absque injuria. See Damnum. 
hypothetical case of one B., 15 
and duties incidental to the simple status, 73 

SUCCESSION, 523 

descent of realty, 524 

new canons of inheritance, 525 
old canons of inheritance, 525, n. 
descent and distribution of personalty, 528 
personal dispositions, 531 

donationes mortis causa, 531 
last will and testament, 532 
1 Yic. c. 26, 534 

39 & 40 Geo. HI. c. 98, s. 1, 535 
forms of wills, 547 
conversion, actual and constructive, 541 
incomplete dispositions, 544 
resulting trust, 512, 644 
executors and administrators, 553, See Alienation in 
Tbust. 

uu 
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SJJCCESSIO'N— continued. 

administration and probate, 55 
^neral grants ^ 

limited grants ' 

supplemental grants k^q ■. 

grants save and except ^ ' ^' 
c8Bterorum 
de bonis non 



succession duty, 558, n. 1 
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THINGS, 303. See Dominium. 
the term defined, 3 
their origin, 305 
sovereign, 306 
subject individual, 307 
consensual, 307 
incidents, 308 
legal distribution of, 329 

things real, 329. See Land. 

personal, 329. See Pbesonalty. 
mixed, 330 

emblements, 330, 361, n. 1 ; 369 

fixtures, 331 

shares, certain, 331 

animals feras natursB, 320, 332 

instruments of title, 332 

monuments, 332 

heir-looms, 332 

TOET, 12, 59, 61, 62. See Duties ; Injuria. 
consequences of, 71 
distinguished from crime, 11, 18 
merger of, in fdony, 70 
when it will not support an action, 71 
a wife's, 166 i 

servant's, 132, 174. 
feasor, 56 

international doctrines concerning, 297 

TRESPASS. 

what, 23, 61, 66 

trespasser, who, 134, n. 3; 310 ; 312, n. 1. 

damage caused by, when actionable, and when not, see 

propositions, 63 et seq, 
malice not an ingredient of, 63, n. 2 
to the person, 74 

assault, 75 

battery, 75 

imprisonment, 75 
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WARRANTY. 

a contract collateral to one of sale, 206 
misuse of the term, 206, n. 1 ; 207 
what affirmations are warranties, 206, n. 3 
distinguished from conditions precedent, 207 
breach of, to what it entitles the injured, 207 
fraud or deceit not an element in an action for breach 
of, 208 

WILLS. 

the ri^ht to alienate by, 523 

last will and testament, what, 532 

codicil, what, 534 

Act, 1 Vic. c. 26, provisions of the, 534 et 8e(j^. 

what property may be disposed of by will, 534 

39 & 40 (jeo. III. c. 48, s.l, as to accumulations, 

535 
Thelluson's case "l cqk „ i 

rule against perpetuities J ' * 

by whom property may be so disposed of, 534 

married women, the testamentary capacity of, 
163 

. incapacity of, 536 
infants, the testamentary incapacity of, 536 
idiots, the so-called wills of, 534, n. 1 
formalities demanded, 536 

nuncupative wills of soldiers and marines, 536, 

n. 2 
attesting witnesses incapable of taking under, 
538 
marriage, the effect of, on antecedent wills, 538 
revocation of, how effected, 540 
alterations in, 540 
speak from death of testator, 540 

* residuary devise,' what included in, 541 

* general devise,' or general gift, 541 

* die without issue,* how construed, 541 
conversion, actual and constructive, 541 
incomplete dispositions, resulting trusts, 544 
forms of wills, 547 

executors and administrators, 553 
administration and probate, 554 
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CRUMP'S PRINCIPLES OF MARINE INSURANQB. 

THE PRINCIPLES OF THE 'LAW RELATING 

to MARINE INSURANCE and GENERAL AVERAGE in 
England and America, with occasional references to French 
and German Law. By F. Octavius Crump, of the Middle 
Temple, Esq., Barrister at Law. In 1 vol. royal 8vo. 21^. cloth« 



** This it decidedly a clever book. We 
always welcome cordially any genuine 
effort to strike out a new line of legal 
exposition, not merely because such 
effort may more effectually teach law, 
but because it may exhibit a better 
method than we now possess of express- 
ing law. The author does not venture 
to use the term * codification' in speak- 
ing of the design of this book. He is 
content if he has made a single step in 
advance towards simplification, and so 
much merit we have no hesitation in 
awarding to him. From the extracts 
we have made.it is manifest that the 
author has followed the fashion neither 
of the ordinary text book nor the plan 
of a digest of cases, but that he has 
developed a method nearly approaching 
t6 * codification.' We have been at 
pains to search the book for many of the 
most recent cases in marine insurance, 
and although some of them are exactly 
of a character to puzzle and embarrass 
a codifier, Mr. Crump has dealt success- 
fully with them, we think we may 
fairly congratulate the author upon the 
production of a work original in design, 
excellent in arrangement, and as com- 
7)lete as could fairly be expected."— Zaw 
Journal, 

" The principles and practice of 
general average are included in this 
admirable summary." — Standard. 

" Mr. Crump, we may observe, in this 
treatise of the law of average and In- 
surance, has supplied a ready armoury 
of reference." — Shipping and Mercantile 
Qazette. 

" Alphabetically arranged this work 
contains a number of the guiding prin- 
ciples in the judge-made law on this 
subject, which, has got into sucb a 
tangle of precedents that a much less 
careful digest than that under the above 
title would have been welcome to stu- 
dents as well as merchants. Mr. Crump 
has made a very commendable effort at 
brevity and clearness."— .Scoimwim*. ' 

"There are many portions of it well 
arranged, and where the law is carefully 
and accurately stated." — Law Magazine. 

"We rejoice at the publication of 
the book at the head of this notice. 
Mr. Crump is a bold man, for he has 



positively made an innovation. Instead 
of a ponderous tome, replete with obso- 
lete law, useless authorities, and anti- 
quated quotations, we have a handy, 
clearly written, and well printed book, 
seemingly containing the whole law on 
the subject, in the shape of a digest of 
decided cases, in the very words of the 
Judges, and leaving nothing doubtful 
and misleading to beguile the reader. 
It is true that such a plan increases the 
trouble of the author, but as it diminishes 
that of the reader he may pardon the 
irregularity. Seriously speaking, Mr. 
Crump's book seems very perfect, and la 
certainly very clear in its arrangement 
and complete in its details, conscien- 
tiously going into the most minute 
points, and omitting nothing of import- 
ance."— /rwA Law Titnes, 

"It is at once a treatise and a dic- 
tionary on the difficult and complicated 
branch of the law with which it deals, 
and to which Mr* Crump has in this 
volume done something to give an 
orderly simplicity." — DaUy Newt, 

" Considering the narrow compass 
within which it is eomprised, we have 
been surprised to find how complete and 
comprehensive it appears to be, and if 
further experience should justify the 
expectations which our perusal of it 
induces us to form, Mr. Crump will cot 
be disappointed in his hope that he has 
made a step in advance towards simpli- 
fication—not to use the term codification 
—of the law."— So/icitor/ Journal. 

" His design is to compile a digested 
summary of rules tersely expressed and 
easy of reference, and, though such a 
work can never supersede tiipatises like 
those of Arnould, Phillips or Duer, he 
has produced what will be a very useAiI 
manual of reference, and will guide the 
practitioner to the sources where he will 
find the principles more fully developed. 
The work, which must have involved 
great labour, appears to us to have been 
executed with fulness, accuracy and 
fidelity, and its value is much increased 
by references, not only to English and 
American decisions and text writers, 
but to the French and German law on 
the same subject."— iSMicttors* JitrntmU 
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Crump's Principles of Marine Inmuraaice- continued. 



** The plan of the book differs^ mate- 
rially, and, we think, advantageously, 
from the ordinary text book. Com- 
mencing with the principle of an alpha- 
betical arrangement, Mr. Crump enu- 
merates all the definitions and settled 
principles of the branch of the law 
selected by him for treatment, giving 
careful references for every statement, 
but repudiating the perfunctory method 
of adhering slavishly to the actual words 
of the authorities. By this system 



several advantages are secured. We 
have examined several of Mr. Crump's 
propositions in order to test him on these 
points, and the result is decidedly in his 
favour. We have no hesitation in com- 
mending the plan of Mr. Crump's book. 
Its use in actual practice must of course 
be the ultimate gauge of its accuracy 
andcompleteness, but from the tests that 
we have applied we have little doubt 
that it will stand the ordeal satisfac- 
torily." — Aihenceum, 



COLLIER'S LAW OF CONTRIBUTORIES. 

A TREATISE ON THE LAW OF CONTRIBU- 

TORIES in the Winding-up of Joint Stock Companies. By 
Robert Collier, of the Inner Temple, Esq., Barrister at Law. 
Post 8vo. 9«. cloth. 



"Mr. Collier's general arrangement 
appears to have been carefully devised, 
and is probably as neat as the nature 
of the subject admits of. It is impos- 
sible alter a perusal of the book to doubt 
that the author has honestly studied the 
subject, and has not contented himself 
with the practice of piecing together 
head notes from leports."— 4St>/tet<or«' 
Journal. 

'* Mr.CoIlier has not shrunk from point- 
ing out his views as to the reconcilability 
of apparently conflicting decisions or as 
to ninny points on which the law is still 
unsettled ; without making any quota- 
tions for the purpose of illustratinsf the 
above remarks, we think we are justi- 
lied in commending this treatise to the 
favourable consideration of the profes- 
sion."— Zaio Journal. 

*' Mr. Robert Collier's treatise on the 
subject deserves attention beyond the 
limits of his profession. The, chapter 
showing the modes in which liability 
may be incurred is full of instructive 
vitirning. "—Saturday Review. 

" The perplexity of the laws relating 
to personal liability, naturally suggests 
a collection of precedents and cases 
which may be considered settled, and of 
direct application to the generality of 
cases; and this the author appears to 
have done with success, as lar as we 
can judge of the merit of the work." — 
/^andard. 

** This is a valuable legal work, which 
should be in the hands of all speculators 
in the i'ormatinn of new ventures in 
the shape of joint stock companies and 



associations. It is important that such 
persons should know the exact position 
they assume, in a legal point of view, 
and this they will be enabled to do by a 
perusal of this work, written by a bar- 
rister of some Tepvite."—Bullionist. 

"This work he has done very tho- 
roughly« and the scope of the treatise is 
far wider than the author has laid down 
in his preface. There is probably no 
branch of the law of contracts more 
difficult and intricate than this of con- 
tribution, and the cases quoted by Mr. 
Collier are treated with great discrimi- 
nation, so that the book enables a man 
who has not made the subject a matter 
of special study to advise with compara- 
tively small trouble to himself. This is 
the advantage of writers devoting them- 
selves to what we may call the byeways 
of the law — a dangerous track lor the 
weakly, the infirm, or the unaccustomed, 
but light and easy enough with such a 
guide as Mr. Collier. Laymen may also 
learn Irom the work the exact liability 
which they incur before entering into 
contracts, and thus avoid the chance of 
ruin."— /rwA Law Times. 

** The work is clearly and vigorously 
written, and Mr. Collier has managed to 
put a great deal of information into a 
small space. The book will be found to 
be a useful addition to the list of treatises 
on a branch of the law which has grown 
Immensely since 1862." — Athenceum. 

" Mr. Collier has carried out bis in 
tention, and has produced a work of 
great utility."— rAc Law, 
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SIR T. BRSKKNB MAY'S PARLIAMENTARY PRACTICE^ 
Seventh Edition. 

A TREATISE ON THE LAW, PRIVILEGES, 
PROCEEDINGS AND USAGE OP PARLIAMENT. By Sir 
Thomas Erskine May, D.C.L., K.C.B., Clerk of the House of 
Commons and Bencher of the Middle Temple. Seventh Edition, 
Revised and Enlarged. 8vo. 408. cloth. 

Contents: — Book I. Coustitution, Powers and Pnvilegesof pMrliament. — Book II • 
Practice and Proceediugs in ParliameDt. — Book III. The Manner of passing 
Private Bills, with the Standing Orders iu botli Houses, and the most recent Pre- 
cedents. 



*' A work, which has risen from the posi- 
tion of atext book iuto that of an anthority, 
would seem to a considerable extent to 
have passed out of the range of criticism. 
It is Quite unnecessary to point oat the ex- 
cellent arraoKement, accuracy and com- 
pleteness which long ago rendered SirT. K. 
May's treatifte the standard work on the 
law of Parliament. Not only are points of 
I'arliamentary law discussed cr decided 
since the publicatiou of the last edition 
duly noticed in their places, but the matter 
thus added is well digested, tersely pre- 
sented and carefully interwoven with the 
texi.**Solieit0ri* Journal, 



*' Fifty pages of new matter have been 
added by bir Thomas May in his seventh 
edition. tha« comprising every alteration 
iu the law and practice of Parliament, and 
all material precedents relsting to public 
and private business since the publication 
of the sixth editioli. We need make no com- 
ment upon the value of the work. It is an 
accepted authority and is undeuiablv the 
law of Parliament. It has been brought 
np to the latest date, and should he in the 
hands of every one engaged in Parlia- 
mentary life, whether as a lawyer or as a 
senator."— Z«0 Timu, 



FULTON'S MANUAL OF CONSTITUTZONAL HISTORY. 

A MANUAL OF CONSTITUTIONAL HISTORY, 

founded on the Works of Hallam, Creasy, May and Broom: 
comprising all the fundamental principles and the Leading Cases 
in Constitutional Law. By Forrest Fulton, Esq., LL.D., B.A., 
University of London, and of the Middle Temple, Barrister at 
Law. Post 8vo. 7«. 6d. cloth. 



" After carefully looking through the 
several chapters, we may fairly say the 
book is well done, and that the object of 
aiding the student in his first entry on the 
wide study of (.Constitutional Law and 
History is attained.*'— TA« Law. 

" Copious use has been made by Mr. 
Fnltou of all the leadinir authorities on 
the subject, and he writes clearly and 
Intelligibly. There is a full and carefully 
prepared Index."— Law TitMj, 

** The method of its arrangement is 
decidedly oriKioal and well calculated to 
meet the object with which the book was 
written, namely, to assist law students in 
preparing utr their examinations, as his- 
tory now very properly forms an impor- 
tant part in all legal examinations. Mr. 
Fulton's, for practical information, and 
for student's purposes, is by far the best 
Manual of Constitutional History with 
which we are acquainted." — Jrisk Lav 
Times. 

'* So far as it goes it is not without merit. 
The former part is written with care aud 
cleamrss "^Solicitors' Journal. 

" The work before us is one which has 
ong been wanted, and Mr. Fulton appears 

> have taken great pains to make it tho- 



roughly useful and reliable."— CtrtV <S^- 
vicg Gautte, 

"The general reader will be much 
pleased with the chapters on the privileges 
of parliament."— «Sraii^«r^. 

* A good reference bonk, as well as a 
book that ought to be read in the first in- 
stance straight through."— JoAn Bull, 

*' i'he author has spared no pains, and 
has succeeded in the somewhat difficult 
task of presenting the results of a' wide 
range of reading in a well digested form. 
Mr. Fulton may be congratulated upon the 
very successful accomplishment of a by 
no means «tasy task : his book supplies a 
felt want."— JPi(*/w Opinion. 

*' Mr. Fulton has compiled a Manual of 
Constitutional History to aid beginners in 
their studies: the extracts he has given 
from his authorities appear to be well 
chosen.*' — Dailjf Nems, 

" It is useless for an ordinary student 
simply to read a ponderous work on the 
('Onstitution, unless at the same time he is 
able to assimilate its results. Mr. Fulton 
has recognised this diHicttlty, and th« re- 
sult is the truly admirable little mannal to 
which we call the attentiouof oar readers.'* 
^Cana^ian Ntws, 
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HIGGINS'S DIGEST OF PATENT CASES. 

A DIGEST OF THE REPORTED CASES relating to 
the Law and Practice of LETTERS PATENT for INVEN- 
TIONS, decided from the passing of the Statute of Monopolies 
to the present time. By Clement Higgins, MA., F.C.S., of the 
Inner Temple, Barrister at Law. 8vo. 21a. cloth. 

" Mr. Higgins tells us in his preface been to supply a reliable and exhaustive 



It 



that no opinion is expressed upon the 
cases digested, and no attempt is made 
to reconcile conflicting decisions. Such 
an attempt would have failed, and have 
been out of place in a digest. Mr. Hig- 
gins's work will be useful as a work of 
reference. Upwards of 700 cases are 
digested": and, besides a table of con- 
tents, there is a full index to the subject 
matter ; and that index, which greatly 
enhances the value of the book, mutit 
have cost the author much time, labour 
and thought." — Law Journal. 

" ' This is essentially,' says Mr. Hig- 

fins in his preface, * a book of reference.' 
t remains to be added whether the 
compilation is reliable and exhaustive. 
It is only fair to say that we think it is ; 
and we will add, that the arrangement 
of subject matter (chronological under 
each heading, the date, and double or 
even treble references being appended to 
every decision), and the neat and care- 
fully executed index (which is decidedly 
above the average) are such as no reader 
of * essentially a book of reference' could 
quarrel with.'*— Solicitors* Journal. 

"Mr. Higgins has, with wonderful 
and accurate research, produced a work 
which is much needed, since we have no 
collection of patent cases which does not 
teiminaie years ago. There is not any 
branch of the law in which analysis is so 
likely to prove the safe mode of exposi- 
tion as the patent law. The work is 
well arranged, and gives brief, though 
comprehensive,statements of the various 
cases decided. We consider, too, if an 
inventor furnishes himself with this 
Digest and a little treatise on the law of 
patents, he will be able to be as much 
his own patent lawyer as it is safe to 
be." — Scientijic and Literary Eevieuf. 

"The very elaborate Digest Just com- 
pleted by Mr. Higgins is worthy of being 
recognized by the profession as a tho- 
roughly useful book of reference upon 
the subject. Mr. Higgins's object has 



summary of the reported patent cases 
decided in English courts of law and 
equity, and this object he appears to 
have attained. The classification is ex- 
cellent, bffing, as Mr. Higgins very 
truly remarks, that which naturally 
suggests itself A'om the practical work- 
ing of patent law rights. The lucid 
style in which Mr. Higgins has written 
his Digest will not fail to recommend it 
to all who may consult his book ; and 
the very copious index, together with 
the table of cases, will render the work 
especially valuable to professional men." 
— Mining Journal. 

"The appearance of Mr. Higgin's 
Digest is exceedingly opportune. Tlie 
plan of the work is definite and simple. 
We consider that Mr. Higgins, in the 
production of this work, has met a long 
felt demand. Not merely the legal 
profession and patent agents, but pa- 
tentees, actual or intending inventors, 
manufacturers and their scientific ad- 
visers, will find the Digest an invaluable 
book of reference." — Chemical Nevos. 

" The arrangement and condensation 
of the main principles and facts of the 
cases here digested render the work in- 
valuable in the way of reference."— 
Standard. 

" The work constitutes a step in the 
right direction, and is likely to prove of 
much service as a guide, a by no means 
immaterial point in its favour being that 
it includes a number of comparatively 
recent oases.** — Engineer. 

" Mr. Higgins has given us in a very 
natural and convenient order the re- 
corded decisions of the courts of law 
and equity in every branch of this 
great and-difflcult subject. From these 
decisions the state of the law upon any 
point connected with patents may be 
deduced. In fine, we must pronounce 
the book as invaluable to all whom it 
may concern." — iluarierly Journal of 
Seienee. 



ROGERS'S JUDICATURE ACTS, 1873 and 1875. 

A TREATISE on the JUDICATURE ACTS, with 
the Rules of Court, Orders in Council, Forms of Pleadings, Scale 
of Costs, Explanatory Notes, and Copious Index ; being a Com- 
plete Guide to the Practice of the Supreme Court. By Arundel 
Rogers, Esq., of the Inner Temple, Barrister at Law. 1 vol., 
demy 8vo. 21«. cloth. 
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COUNCILLORS AND BURGBSSES 



THE TOWN COUNCILLORS AND BURGESSES 
MANUAL : a popular Digest of Municipal and Sanitary Law, 
with information as to Charters of Incorporation, and a useful 
Collection of Forms, especially adapted for newly Incorporated 
Boroughs. By Louis Gaches, L.L.M., B.A., of the Inner Temple, 
Esq., Barrister at Law. Post 8yo. Is. cloth. 



"This is a most valuable and useftil 
little Manual for the use of Town Conn- 
eUlors and of all interested and con- 
cerned in municipal government. It 
furnishes, in a cheap and intelligible 
form, a digest of the Municipal and 
Sanitary 1a^."— Standard. 

" Mr. Gaches undoubtedly supplies a 
want in populariicing the subject, and 
making it familiar and easily intelligible 
to minds not endowed with any great 
faculty of research.**— Zatr Times. 

** Mr. Gaches has drawn together 
within a short compass the statutory 



provisions relating to municipal corpo- 
rationv and the administration of sani- 
tary law, and he has printed them in a 
neat and cohvenient form. It should 
be added that the appendix to the work 
contains a large number of useful 
forms.'* — SolicUori Journal. 

"The object is excellent. A town 
councillor who reads Mr. Gaches' book 
will be more likely to discharge his 
duties efficiently than a town councillor 
who has not read any book on municipal 
and sanitary authority." — Law Journal. 



HUNT'S LAW OF FRAUDS AND BIIiIiS OF SAXiE. 

THE LAW relatinor to FRAUDULENT CONVEY- 
ANCES under the Statutes of Elizabeth and the Bankrupt Acts; 
vrith Remarks on the Law relating to Bills of Sale. By Arthur 
Joseph Hunt, of the Inner Temple, Esq., Barrister at Law, Author 
of *'A Treatise on the Law relating to Boundaries, Fences and Fore- 
shores.'^ Post 8vo., 9s. cloth. 



" Mr. Hunt has brought to bear upon 
the subject a clearness of statement, 
an orderliness of arrangement and a 
subtlety of logical acuteness which 
carry him far towards a complete sys- 
teniatlzation of all the cases. Neither 
has his industry been lacking : the cases 
that have arisen under "The Bank- 
ruptcy Act, 1869,*' and under the Bills 
of Sale Act, have been carefully and 
completely noted up and disposed by 
him in their appropriate places. The 
index also is both accurate and careflil, 
and secures much facility of reference 
to the various matters which are the 
subjects of the work.'*— Zaw Magatine. 

** Though smaller in size, Mr. Hunt's 
book deals with fraudulent conveyances 
under the Bankruptcy Acts, a subject 
which Mr. May in bis work left almost 
untouched, although his book has the 
undoubted merit of being the first to 
break fresh ground in treating fraudu- 
lent conveyances in a separate volume. 



In reviewing that book last year we 
took occasion, while praising the in- 
dustry and care with which it was com- 
piled, to remark on the obscurity of its 
style. In this respect its younger rival 
has considerable advantage. Mr. Hunt*s 
book is as readable as a treatise on so 
technical a subject can well be made. 
Mr. Hunt's arrangement of his materials 
follows an orderly and intelligible plan. 
The index is apparently carefully pre- 
pared, and the table of cases shows that 
none of the recent cases have been over- 
looked. Mr. Hunt has produced a really 
useful book unencumbered by useless 
matter, which deserves great success as 
a manual of the law of fraudulent dis- 
positions of property." — Law Journal. 
" The author has collected with in- 
dustry and care the authorities bearing 
on the question he has undertsJcen to 
deal with. The matter is conveniently 
broken up, and the reader is assisted by 
a good index."— £o<*e*<or«' Journal. 
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SHELFORD'S RAILWAYS.— Fourth Edition, by Glen. 

SHELFORD'S LAW of RAILWAYS, containing the 
whole of the Statute Law for the Regulation of Railways in England, 
Scotland and Ireland. With Copious Notes of decided Cases upon the 
Statutes, Introduction to the Law of Railways and Appendix of Official 
Documents. Fourth Edition, hy W. Cunningham Glen, Barrister at 
Law, Author of the *'Law of Highways," *< Law of Puhlic Health and 
Local Government,'* &c. 2 vols, royal 8vo. 63s. cloth. 



** Though we have not had the oppor- 
tunity of going conscientiously through 
the whole of this elaborate compilation, 
we have been able to devote enough time 
to it to be able to speak in the nighest 
terms of the judgment and ability with 
which it has been prepared. Its exeen* 
tion quite justifies the reputation which 
Mr. Glen has already acquired as a legal 
writer, and proves that no one could have 
been more properly singled out for the 
duty he has so well discharged. Tht work 
mutt taie its unqtustionabU position as 
tk€ Uadinjr Matutal of tke Railway Law 

t(f Great Britain The cases 

seem to have been examined, and their 
effect to be stated with much care and 
accuracy, and no channel from which in- 
formation could be gained has been neg- 
lected. Mr. Olen, indeed, seems to be 
, saturated with knowledge of his subject. 
. . . The value of the work is greatly in- 
creased by a number of supplemental de- 
cisions, wnich give all ihe cases up to the 
time of publication, and by an index which 
appears to be thoroughly exhaustive.*'— 
Law Magazine, 

** Mr. Olen has done wisely in preserving 
that reputation, and, as far as posstible, the 
text of >heIford— though very extensive 
alterations and additions have been re- 
quired. But he has a claim of his own. 
He is a worthy successor of the original 
author, and possesses much of the same 
industry, skill in arrangement and astute- 
ness in enumerating the points really de- 
cided by cited cases. But we have said 
enough of a work alreadjr so well known. 
It will have a place not in the library of 
the lawyer alone. It is a book which 
every railway office should keep on its 
•helt for reference."— £.«« Times. 

**Mr Glen hns modeNtly founded his 
work as a superstructure on that of Mr. 
Leonard Shelford, but he has certainly 
claims to publish ii as a purely iudepen- 
dent composition. The toil has been as 
great, and the reward ought to be as 
complete, as if Mr. Ulen had disregarded 



all his predecessors in the production 

of treatises on railway law 

Since the year 1864 he has been un- 
ceasingly engaged in collecting materials, 
and though he has been ready for the 
printer for some time, and has delayed the 
appearance of the volumes in the expecta- 
tion of legislative changes in railway law, 
yet he has expended full five years of care 
and attention on his work. Let us hope 
that he will have no cause to think his 
labour has been in vain. At any rate we 
map venture to ^ediet that Mr. Cunning- 
ham Glen's edition of Shelf or d on Hailways 
will ie tke st-ndard work of our day in that 
department oflaw^^—Law Joumat. 

** Far he it from us to under value Mr. 
Shelford's labours, or to disparage his 
merits. But we may nevertheless be per- 
mitted to observe that tokat kas kitkerto teen 
considered as ' the best zoork on tke subject ' 
(Shelford), kas been immeasurably improved 
by tke application of Mr, Glen's diligence 
and teaming, . . . Sufficient, however, has 
been done to show that it is in every re- 
spect worthy of the reputation which the 
work has always enjoyed."— Jtu<ic« of tke 
Peace, 

"The practitioner will find here col- 
lected together all the enactments bearing 
on eveiT possible subject which may come 
before him in connection with railways 
or railway travelling. Whatever ques- 
tions may arise the lawyer, who has this 
bonk upon his shelves, may wy to him- 
self, * If there has been anv legislation at 
all connected with this branch of the 
subject I shall at once find it in Shel- 
ford ;' and it needs not to be said that on 
this account the book will be a very * com- 
fortable' one to possess. 'J'he collection 
is equally exhaustive in the matter of 
rules, orders, precedents and documents 
of olticial authoi ity. . . . To sum up our 
review ; as a collection of statutes and 
general information the work will prove 
extremely useful, because in these respects 
it is so perfectly exhaustive.*'— S!p/ici(0r#' 
Journal, 
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8HEIiFORD'8 JOINT 8TOOR COMPANIB8.— 



Second BdiUon by PZTCAIRN and XiATHAM. 

SHELFORD'S LAW of JOINT STOCK COMPANIES, 

containing a Digest of the Case Law on that subject ; the Companies 
Acts, 1862, 1867, and other Acts relating to Joint Stock Companies; 
the Orders made under those Acts to regulate Proceedings in the 
Court of Chancery and County Courts ; and Notes of all Cases inter- 
preting the above Acts and Orders. Second Edition, much enlarged, 
and bringing the Statutes and Cases down to the date of publication. 
By David Pitcairn, M.A., Fellow of Magdalen College, Oxford, 
and of Lincoln's Inn, Barrister at Law, and Francis Law Latham, 
B.A. Oxon, of the Inner Temple, Barrister at Law, Author of *^ A 
Treatise on the Law of Window Lights." Svo. 2I<. cloth. 



** We may at once state that* in our 
opinion, iliP merits of the work are very 
great, and we confidently expect that it 
will be, at least for the present, the 
stajidard manual of joint stock company 
law. That great learnine: and research 
have been expended by Mr. Pitcairn no 
one can doubt who reads only a few 
pages of the bi>ok ; the result of each 
rase whicii has any bearing upon the sub- 
ject under di&cussion is very lucidly and 
accurately staled. We heartily con> 
gratulate him on the appearance of this 
work, for which we anticipate a great 
success. Tliere is hardly any portion of 
tiie law at the present day so important 
as that which relates to joint stock com- 
panies, and that this work will be the stand- 
ard authority ou the subject we have not 
the shadow uf a doubt."-— X.«v Journal, 

** After a careful examination of this 
work we are bound to say that we know 
of no other which surpasses it in two 
all iraportdnt attributes of a law book : 
firtt, a clear conception on the part 
of the author of «vhat he intends to do 
and how he intends to treat his subject ; 
and secondly, a consistent, laborious and 



intelligent adherence to his proposed 
order and method. All decisions are 
noted and epitomise<l iu their proper 
places, the pi actire-decistoos in tlie notes 
to Acts and Rules, and the remainder in 
tlie introductory account or digest. Iu 
the digest Mr. Pitcairn goes into every- 
thing with originnl research, and nothing 
seems to escape him. It is enough for us 
that Mr. Pitcairn's performance is able 
and exhaustive. Nothing is omitted, and 
everything is noted at the proper place. 
In conclusion, we have g^ent pletisure 
in recommending this edition to the 
practitioner. Wlioever possesses it, and 
keeps it noted up, will be armed on all 
parts and points of the law of joint-stock 
companies " — Soticitors' JoumtU, 

" Although nominally a second edition 
of Mr. Shelford's treatise it is iu reality 
an original work ; the form and arrange- 
ment adopted by Mr. SheUorfl have 
been changed, and, we think, improved, 
by Mr Pitcairn. A full and accurate 
index also adds to the value of the work, 
the merits of which we can have no doubt 
will be fully recognised by the prufes- 
siou." — Law Magaunt, 
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GRANT'S BANKERS AND BANKING COMPANIES^ by 
R. A. Fisher. 

GRANTS TREATISE on the LAW RELATING 
TO BANKERS AND BANKING COMPANIES. Third 
Edition. With an Appendix of the Statutes. By R. A Fisher, 
Esq., Judge of County Courts. 8vo. 28». cloth. 



" Eight years snflSced to exhaust the 
second edition of this valuable and 
standard work, ve need only novr 
notice the improvements which have 
been made. We have once more looked 
through the work, and recognize in it 
the sterling merits which have acquired 
for it the high position which it holds 
in standard legal literature. Mr. Fisher 
has annotated all the recent cases."— 
Law Times, 

** Prior to the publication of Mr. 
Grant's work on this subject, n6 trea- 
tise containing the required informa- 
tion existed ; and, since its appearance, 
such important alterations respecting 
banks and bankers have been intro- 
duced, that the work needed in many 
parts entire reconstruction and arrange- 
ment. The last two editions have been 
entrusted to the care of the gentleman 
whose name is attached to the work. 
Mr. Fisher's name is in itself a guaran- 
tee that his duties of editor have been 
ably and conscientiously performed. 
In this respect we can assure those 



interested in the subject of this book, 
that they will in no respect be dis- 
appointed ; obsolete and Immaterial 
matter has been eliminated, and the 

{^resent edition presents the existing 
aw of bankers and banking companies 
as it at present exists." — Justice of the 
Peace. 

"It is eight years since Mr. Fisher 
published the second edition of this 
practical book, and it now appears again 
re-edited by the same hand. Its steady 
sale shows that the public for whom it 
is written have recognized the kindness 
that was meant them, and makes a 
more elaborate recommendation super- 
fluous. We must add, however, that 
the additions to the work, and the 
alterations in it which Mr. Fisher has 
made, are, as far as we can judge, real 
improvements, and that he has not 
failed to forllow out the recent cases. 
The book used with care will no doubt 
be of great practical service to bankers 
and their legal advisers." — Solicitor^ 
Journal, 



DOIVELL'S STAMP DUTIES AND STAMP IiAVTS. 

A HISTORY and EXPLANATION of the STAMP 
DUTIES, containing Remarks on the Origin of Stamp Duties, a 
History of the Duties in this Country from their commencement 
to the present time, Observations on the past and the present State 
of the Stamp Laws, an Explanation of the System and the 
Administration of the Tax, Observations on the Stamp Duties in 
Foreign Countries and the Stamp Laws at present in force in the 
United Kingdom ; with Notes, Appendices and a copious Index. 
By Stephen Dowell, M.A., of Lincoln's Inn, Assistant Solicitor 
of Inland Revenue. 8vo. 12a. 6d, cloth. • 
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REDMAN ON ARBITRATIONS AND AVTARDS. 

A CONCISE TREATISE on the LAW of ARBI- 
TRATIONS and AWARDS; with an Appendix of Precedents and 
Statutes. By Joseph Haworth Redman, of the Middle Temple, 
Esq., Barrister at Law, Author of *'A Treatise on the Law of 
Railway Companies as Carriers." 8vo. 12s. cloth. 



" A singular feature in thii work is, 
that it has no foot notes, and this is a 
decided recommendation. The arrange- 
ment is good, the style clear, and the 
work exhaustive. There is a useful ap- 
pendix of precedents and statutes, and 
a very good index."— j^to Times. 

" This is likely to prove auseflilhook 
in practice. All the ordinary law on the 
subject is g^ven shortly and in a con- 
venient and accessible form, and the 
Index is a go<Ki one. The book is of a 
portable sise and moderate price, and 
contains a fairly complete appendix 
of precedents. It Is likely enough that 



it will meet a demand both in the pro- 
fession and amongst lay arbitrators."— 
Solicitor^ Journal. 

**We have no doubt but that the 
work will be useful. The precedents 
of awards are clearly and concisely 
drawn. The arrangement of chapters 
is conveniently managed. The law is 
clearly stated, and, so far as we can 
Judge, all the Important cases bearing 
directly on the subject are given, while 
the index appears reasonably copious. 
These facts, combined with the small- 
ness of the volume, ought to make the 
book a success." — Law Journal, 



MR. JUSTICE IiUSH'S COMMON IiAW PRACTICB. 
By DIXON.— Third Bdition. 

LUSH'S PRACTICE of the SUPERIOR COURTS of 
COMMON LAW at WESTMINSTER, in Actions and Proceedings 
over which they have a common Jurisdiction: with Introductory 
Treatises respecting Parties to Actions; Attornies and Town Agents, 
their Qualifications, Rights, Duties, Privileges and Disahilities; the 
Mode of Suing, whether in Person or by Attorney, in Form& Pauperis, 
&c. &c. &c.; and an Appendix, containing the authorised Tables of 
Costs and Fees, Forms of Proceedings and Writs of Execution. 
Third Edition. By Joseph Dixon, of I^incoln's Inn, Esq., Barrister- 
at-Law. 2 vols. 8vo. 46s. cloth. 
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KBUmY'B conveyancing DRAFTSMAN. 

THE DRAFTSMAN: containing a Collection of Concise 
Precedents and Forms in Conveyancing; with Introductory Observa- 
tions and Practical Notes. By Jamrs H. Kelly. Post 8vo. 6s. cloth. 



*• Mr. Kelly's object is to give a few pre- 
cedents of each of those InstrumeDts which 
are most commoDly required in a solicitor's 
office, and for which precedents are not 
always to be met with in the ordinary books 
on conveyancing. The idea is a good one, 
and the precedenu contained in the book 
are, generally speaking, of the character 
contemplated by the author's design We 
have been favourably imprf ssea with a 

Krusal of several of the precedents in this 
ok. and practitionf-rs who have already 
adopted forms of their own will probably 



find it advantageous to collate them with 
those given by M r. Kelly. Each set of pre- 
cedents is prefaced by a few terse and prao- 
tical observations.*' — Solicitors* JoMmmL 

" Such statements of law anu faces as 
are contained in the work are accurate.** — 
Imw Journal, 

** It contains matter not found in dte 
more ambitions works on conveyancing, 
and we venture to think that the student 
will find it a useful supplement to his read- 
ing on the subject of conveyancing."— 
tsw Exantinatiom JowmML 
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SMITH'S PRACTICE OF CONVEYANCING. 

An ELEMENTARY VIEW of the PRACTICE of CON- 
VEYANCING in SOLICITORS' OFFICES, with an Outlmeof the 
Proceedings under the Transfer of Land and Declaration of Title Acts, 
1862, for the use of Articled Clerks. By Edmund Smith, B. A., late of 
Pembroke Coll. Cambridge, Attorney and Solicitor. Post 8vo. 6s. cloth. 
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BAYIalS'S LAW OF DOMESTIC SERVANTS^ by Monckton. 
Fourtli Edition. 

THE RIGlHTS, DUTIES AND RELATIONS OF 
DOMESTIC SERVANTS AND THEIR MASTERS AND 
MISTRESSES. With a short Account of Servants' Institutions, &c, 
and their Advantages. By T. Henrt Baylis, M.A., Barrister at 
Law of the Inner Temple. Fourth Edition, with Considerable Addi- 
tions, by Edward P. Monckton, Esq., B.A., Barrister at Law of the 
Inner Temple. Foolscap 8vo. 2s. cloth. 



"Mr. Monckton has edited a fourth 
edition of Mr. Baylis's little work on 
' The Rights, Duties and Relations of 
Domestic Servants and their Masters 
and Mistresses.' It has evidently found 
great favour with the public and is an 
excellent manual of the subject of which 
it treats." — Law Tmes. 

"This little work thoroughly de- 
serves the success it has gained. It 
contains in a amall compass the law on 
the important subject to which it relates, 



and, a somewhat unusual feature in a 
lawbook, it also affords much sensible 
advice, not of a strictly legal kind, both 
to servants and their employers. There 
are few solicitors who have not from 
time to time to advise employers on 
their difSculties with their domestic 
servants. This volume will be found 
a convenient handbook to the leading 
authorities on the subject." — SolieUorf 
Journal, 



HEALES'S HISTORY AND XiAW OF PEIVS. 

THE HISTORY and the LAW of CHURCH 
SEATS or PEWS. By Alfred Heales, F.S.A., Proctor in 
Doctors' Commons. 2 vols. 8vo. 16s. cloth. 



** The historical volume will be most 
interesting to the general reader, but the 
volume devoted to the law of the subject 
will be of great use to all persons— the 
clergy and churchwardens — who have 
anything to do with the administration 
of church affairs. It will also be found 



a valuable text-book by lawyers who are 
engaged in suits appertaining to the pew 
question. Altogether we can commend 
Mr. Heales's book as a well conceived 
and well executed work, which is evi- 
dence of the author's industry, talent 
and learning." — Law Journal, 
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BEDFORD'S INTERMBDXATB BXAMINATZON GUIDB. 

THE INTERMEDIATE EXAMINATION GUIDE, 

containing a Digest of the Examination Questions on Common 
Law, Conveyancing and Equity, with the Answers. By Edward 
Henslowe Bedford, Solicitor, Temple, Editor of the ** Prelimi- 
nary," " Intermediate," and " Final," &c. 2 vols. 8vo. 14«. Qd, 
cloth. 



BEDFORD'S FINAL EXAMINATION GUIDE. 

THE FINAL EXAMINATION GUIDE to the 
PRACTICE of the SUPREME COURT of JUDICATURE, 

containing a Digest of the Final Examination Questions, with 
many New Ones, with the Answers, under the Supreme Court 
of Judicature Act. By Edward Henslo^ve Bedford, Solicitor, 
Temple. In 1 vol. 8vo, cloth. 



By the same Author, on a Sheet, Is. 

A TABLE of the PRINCIPAL STEPS and TIMES 
in an ACTION under the SUPREME COURT OF JUDICA- 
TURE ACT. 



BULLEY AND BUND'S NEW BANKRUPTCY MANUA&. 

A MANUAL of the LAW and PRACTICE of BANK- 
RUPTCY as Amended and Consolidated by the Statutes of 1869: 
with an APPENDIX containing the Statutes, Orders and Forms« 
By John F. Bulley, B.A., and J. W. Willis-Bund, MA., LL.B., 
Barristers- at-Law. 12mo. 16«. cloth. With a Supplement including 
tl^ Orders to April, 1870. 
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The Supplement may be had separately, Is. served. 



** This is a treatise, not an edition of it. A very complete index makes the 
the acts, and where the law is to a large work all that the practitioner, he he bar- 
extent new, this is the best, though the rister or solicitor, can require."*— j^ip 
most troublesome, mode of dealing w ith 7v*n^» 
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XiEWIS'S INTRODUCTION TO CONVEYANCING, 

PRINCIPLES of CONVEYANCING EXPLAINED and 
ILLUSTRATED by CONCISE PRECEDENTS. Withan Appendix 
on the Effect of the Transfer of Land Act in Modifying and Shortening 
Conveyances. By Hubert Lewis, B. A., late Scholar of Emman. Coll. 
Cambridge, of the Middle Temple, Barrister-at-Law. 8vo. 18«. cloth. 



" Mr. Lewis is entitled to tlie credit 
of haviog produced a very useful, and, at 
the same time, original work. This will 
appear from a mere outline of his plan, 
which is very ably worked out. The 
manner iu which his dissertations elu- 
cidate his subject is clear and prac< 
tical, and his expositions, with the 
help of his precedents, have the best of 
all qualities in such a treatise, being 
eminently judicious and substantial. 
Mr. Lewis*s work is conceived in the 
right spirit. Although a learned and 
goodly volilme, it may yet, with perfect 
propriety, be called a * handy book.* It 
is besides a courageous attempt at legal 
improvement; and it is, perhaps, by works 
of such a character that law reform may 
be best accomplished.** — Law Magazins 

tCMm RtVMtta 

** By the diligent and painstaking stu> 
dent who has duly mustered the law of 
property, this work will undoubtedly be 
hailed as a very comprehensive exponent 
of the Principles of Conveyancing.**— 
Leguieian, or Articled CUrkt* Magatint, 

*<The perusal of the work has given 
V8 much pleasure. It shows a tliorough 



knowledge of the various subjects treated 
of, and is clearly and intelligibly written. 
Students will now not only be able to 
become proficient draftsmen, but, by care- 
fully studying Mr. Lewi8*s dissertations, 
may obtain an insight into the hitiierto 
neglected Principles of Conveyancing.** 
—'LegeU Examiner, 

** On the whole, we consider that the 
work is deserving of high praise, both 
for design and execution. It is wholly 
free from the vice of bookmaking, and 
indicates considerable reflection and 
learning. Mr Lewis has at all events 
succeeded in producing a work to meet 
an acknowledged want, and we have do 
doubt he will find many grateful readers 
amongst more advanced, not less than 
among younger students.'* — Solieiton* 
Journal and Reporter, 

** Mr. Lewis has contributed a valuable 
aid to the law student. He has condensed 
the Practice of Conveyancing into a shape 
tliat will facilitate its retention on the 
memory, and his Precedents are usefully 
arranged as a series of progressive lessons, 
which may be either used as illustrations 
or exercises.** — Law Timet, 



XaElVIS'8 INTRODUCTION TO EQUITY DRAFTING. 

PRINCIPLES of EQUITY DRAFTING, with an 
APPENDIX of FORMS. By Hubert Lewis, B.A., of the Middle 
Temple, Barrister-at-Law, Author of ** Principles of Conveyancing 

explained and Illustrated." Post 8vo. 12«. cloth. 

*»* This Workf intended to e^lain the general prindplee qf EquUy DrttfHngy cu voell at 
to exemplify Pleadings of the Court of Chancery ^ will he uetfui to latoy^e retort- 
ing to ^ New Equity Jurisdiction of the County Courts. 

Conns will be a mass of uncertainty,— 



'* Practically the rules, that apply to the 

ity I 

ment that will be subsiituted for the bill. 



drafting and readinR of bills will apply to 
tne composition of the County Court docn- 



Mr. Lewis's work is therefore likely to 
have a much wider circle of readers than 
he could have anticipated when he com- 
menced it, for almost every page will be 
applicable to County Court Practice, 
•noold the bill, in any shape or under any 
title be retained in the new jurisdiction,— 
without it we fear that equity in the Cotmty 



with it every practitioner must learn the 
art of equity drafting, and he will find no 
better teacher than Mr. Lewis.*'— £a9 

** We h*ve little donbt that this work 
will soon gain a very favourable place in 
the estimation of the Profession, it is 
written in a clear and attractive style, and 
is plainly the resnlt of much thouKhtful 
and conscientious laboor.*'— Xioo MagU" 
mine and Review, 
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BAINHSIDOB ON HINES.-Third Bdittou. 

ATREATISE on the LAW of MINES and MINERALS. 
By WiLLMu Bainbridor', Eaq., F.G.S., of the Inner Temple, 
Barrister at Lhw. Third Edition, cerefull; revised, and much 
enlarged by addiLional matter relating to Bights of Way and Water 
and other Mining Easemeutg, the Canatruccion of Leases, Coal Book 
nd General Partnerahipi, Inj'uriei from Undermining and Inunda- 
tjona, Barriers and Working out, of Boutida and Disputes with Work- 
men. With au Appendix of Forms and Customi, and a Glossary of 
English Mining Terms. Sto. 30i. cloth. 

" After u ioiei>l1 of tlfrta Jtan we inil Ihe addiliani ind CDmclfoDi mwle in 

11 wiHiJd Iw VDtinJv BupB^uoai ID iiuu^ tJiu thii book, bciag priced KLSUfMbuihc 

k feDctbi rcTivw of a work wtaieli hu Jar ciccpilaoAL cbuicttr of beibs a cbtaii liv 

•• Iddk > puiDd Kcoplid Iht voiilloa tf fabllAstdim."^ Lmb Jnn^l. 

"Mr. BiiBbridge ™>, we b.li.v.. ib* 

r flrAincDlleeleadvDbliih, iueMuinu 



Mr.*^ Btlab'lliSlBc u'oaTUlId n^ff,"^ 
a|>j)neiuB iha deep ruearcb. the bliiiLnl>ifl 
method, end ibt nkccfal ttjie of thli 
model treiiive. Tnerel'on «« en neiair 
Hdqwl td the eiiqnirj. wlietber the lev 
hAA, bj force of ii»tqt» end ofjudiclmt 
""""'• ™rc?M«ifoMilii"Mru3S 
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HOSELY'S ARTICLED CLEKKS' HAMDY BOOK. 

A PRACTICAL HANDY BOOK of ELEMENTARY 

LAW designed for the use of ARTICLED Cl.EHKS, with a course 
of Study, and Hint* on Reading for the Intermediate and Final 
Examinations. By M. S. Moselv, Solicitor, ClilFord's Inn Prizeman, 
M.T. 1867. I2mo. 7i. clolh. 
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PHZLIiXMORS'S INTERNATIONAXi XiAW.— Second Edition. 

COMMENTARIES on INTERNATIONAL LAW. 
By the Right Hon. Sir Robert Phillimorb, Knt, Member of 
H.M.'s Most Hon. Privy Council, and Judge of the High Court 
of Admiralty of England. 4 vols., 8vo. 6^. 3«. cloth. 

*•* Vol. 1, second edition, price 26«., Vol, 2, second edition^ price 28«., Vol. 8, second 
edition, price Z6s, Vol, 4, second edUion, price 84«. cloth, may he Had separately 
to complete sets. 

Extract from Pamphlet on "American Neutrality,'* by OsoKOB Bemis (Boston, U.S.). 
— **Sir Robert PhiUimore, the present Queen's Advocate, and author of the most 
comprehensive and systematic ' Commentaries on International Law ' that England 
has produced." 



*' The anthority of this work is admit- 
tedly great, and the learning and ability 
displayed in its preparation have been 
recognized by writers on public law both 
on the CoDtment ot' Europe and in the 
United States. With this necessarily im- 
perfect sketch we most conclude our uo« 
tice of the first volume of a work which 
forms an important contribution to the lite- 
rature of public law. The book is of great 
utility, and one which should fiml a place 
in the library of every civilian."— Z^w 
Megasins. 

" We cordially welcome a new edition 
of vol. 1. It is a work that ought to be 
studied by every educated man, and which 
iK of constant use to the public writer and 
statesman. We wish, indeed, that our pub- 
lic writers would read it more abundantly 
than they have done, as they would then 
avoid serious errors in discussing foreiKn 
questions. Any general criticism of a book 
which' has bevn received as a standard 
work would be superfluous ; but we miy 
remark that whilst Sir Kobert strictly ad- 
heres t ) the canons of IcksI authorship, 
and never gives a statement without an au- 
thoritv or offers a conclusion which is not 
manifestly deducible from established facts 
or authoritative utterances, yet so Incid 
is his style, we had almost said so popular, 
so clear is the enunciation of principles, 
so graphic the historical portions that the 
book may be read with pleasure as well as 
IMTofit."— Ztfv Jowmml. 

** It is the most complete repository of 
matters bearing upon international law 
that we have iu the language. We need 
not repeat the commendations of the text 
itself as a treatise or series of treatises 
which this journal expressed upon the 
appearance of the two fi'St volumes. The 
reputation of the Author is too well 
established and too widely known. We 
content ourselves with testifying to the 
fulness and thoroughness of the work as 
a compilation after an inspection of the 
three volumes (second edition)."— J3a*/<M» 
iUnited States^ Daily Advertiser, 

**Sir Robert Phillimore may well be 

Eroud of this work as a lasting record of 
is ability, learning and his industry. 
Having read the work carefully and 
critically, we are able to highly recom- 
mend it. 'Usually when such a work 
reaches a second edition critical com- 
mendation is superfluous, but the present is 



an exceptional vase, because rhillimore*s 
Commentaries will be of the greatest use 
to many non>professional readers who, as 
public men and public writers, find it 
necessary to study international law. Ic 
is in itself a well digested body of laws.'* 
—Law Journal (second notice'). 

** We have within a short period briefly 
noticed the previous volumes of the im- 
portant work of whicVt the fourth volnma 
IS now before us We h^ve more than 
once recognised the ability and profound > 
research which the learned author has 
brought to heir upon the subject, but this 
last volume strikes us as perhaps the most 
able and lucid, and, in addition to these 
merits, it deals with a division of inter- 
national jurisprudence which is of very 
great interest, namely, private interna- 
tional law or comity. The i&sue of a 
second edition proves that it has attained 
a position of authority and is favourably 
received by international jurists. We have 
no groundi for impugning its accuracy, 
and as a compilation it must receive 
our acknowledgment that it is able add 
learned."— Z.a» Times. 

** The latest arrivals bring us Vol. 4 of 
this great work, it >s the close of the second 
edition begun a few years ago. Sir Robert 
Phillimore has one great advantage over 
new commentators on International Law, 
in that he is and has always been a work • 
ing publicist, judge and parliamentarian, 
and not a mere student of the closet It is 
his life-long habit to look at things in a 
practical way in the concrete snd to judge 
of propositions by their adaptation tried or 
probable to the working world of pu6ljc 
transactions. The* reputation and autho- 
rity of Dr. Phillimore on this sioe of the 
water are too well known and established' 
to require any general commendation of 
this work. It is enough to recognize the 
fact that private international law is be- 
coming of more and more importance with 
the vastly increased opportunities for pri- 
vate denlinvs between citizens or inhabi- 
tants of different nationalities and to 
changingsof domicil and habitancy, and to 
express gratitude that the learned, expe- 
rienced and thorough commentator has 
made the latest contribution towards peace 
and good understanding among civilized, 
mtn?*— Boston (.United States) Daily Ad' 
vertiser. Dee. 3, 1874 isecond noticeX 
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NASUITR'S IN8TITUTE8 OF SNGZ.I8H FUBXiXC AND 
PRIVATE IiAW. 

THE INSTITUTES of ENGLISH PUBLIC LAW, 

embracing an Outline of General Jurisprudence, the Development of 
the British Constitution, Public International Law; and the Public 
Municipal Law of England. By David Nasmith, Esq., LL.B., of 
the Middle Temple, Barrister at Law, Author of the Chronometrical 
Chart of the History of England, &c.. Joint Translator of Ortolan's 
History of Roman Law. Post Svo., 1 voL 
" We believe the plan of the hook is the right one/'— £atp Magazine, 



• Also, THE INSTITUTES of ENGLISH PRIVATE 
LAW, adapted to the New Procedure ; or, the Law of Persons 
and Things* Together, 2 vols., post Svo. 21 1, doth. 



I 



CXJOtK'B DIGEST OF THB HOUSE OF ZiORDS CASES. 

A DIGESTED INDEX to all the REPORTS in the 
HOUS£ of LORDS, irom the Commencement of the Series by 
Dow, in 1814, to the end of the Eleven Volumes of House of Lords 
Cases; with references to more recent decisions. By Charles 
Clark, Esq., Q.C., Reporter by Appointment to the House of Lords. 
] vol., royal 8vo, 31s. 6d, cloth. 



** The decisions of the supreme tribu- 
nal of this country, however authorita- 
tive in themselves, were not, until of 
late >ears, at all familiar to the great 
hody of the legal profession ; the early 
reports of them being in the hands of 
but few persons. In that tribunal, more 
than in any other, questions can be con- 
sidered, as they have been, upon purely 
legal principles, freed from the fetters 



and obstructions of mere precedent. 
The acknowledged eminence of the 
noble and learned persons by whom, the 
decisions have been pronounced, gives 
them a value beyond their official autho- 
ritativeness. It is hoped that this Di- 
gest will have the effect of making the 
profession at large familiarly acquunted 
with them,"— Prtfatoiy NcHot^ 
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BAVIS'S COUNTY COURTS PRACTICE AND EVIDENCE. 
—Fifth Edition. 

THE PRACTICE AND EVIDENCE IN ACTIONS 
IN THE COUNTY COURTS. By James Jh)WARD Davis, of 
the Middle Temple, Esq., Barrister-at-Law. Fifth Edition 
8vo. 38«. cloth. 

*«* ^^ ** ff^ <^9 ^"x^f^ <^ t^ Oountg <Jourt$ which gives Forms of Pktints and treats 
fully of the Law and Evidence in Actions and other Proceedings in these Oour 



" We are glad to learn that Mr. Davis's 
work has been favourably received. The 
recent decisions have been important 
and required noting up. This has been 
Mr. David's task in the edition before 
us ; we recently had occasion to cite his 
reading of fforsenaU v. Brace on the 
subject of imprisonment for debt, and 
that is a good specimen of the annota^ 
tions in the last edition. We believe 
Mr. Davis's is the best and newest work 
on County Court Practice."— -iLair Times. 

** Mr. Davis's works are all conspicuous 
for clearness andaccuracy. He has been 
called upon to publish a lifth edition of 
his County Courts by reason of the sale 
of the former one. This is a practical 
test of the utility of the work, which is 
of more value than any theoretical criti- 
cism. The index, list of cases and of 
statutes are most complete and elaborate, 
and every assistance in the way of dis- 
tinctness and variety of type is given to 
the reader. The present edition will 
fully sustain the well-earned reputation 
of the work. The excellence of the 



work consists in the very marvellous 
amount which it does include. The 
indices show that more than .3,000 cases 
are quoted in it, and about 1,000 sections 
of statutes. About 200 forms are also 
given."— Solicitors* Journal. 

" Upon looking into this fifth edition 
we find that the author has carefully 
noted and incorporated all the recent 
decisions of the Courts of Westminster 
on matters directly and indirectly affect- 
ing the county courts. Some idea of 
the magnitude of Mr. Davis's labours 
may be formed ftom the fact that his 
list of cases cited fills thirty-one pages 
of two columns each. There is an ex- 
cellent indeK to the book snd a table of 
statutes, rules and forms arranged on a 
novel and very skilful plan. It is hardly 
necessary for us to sum up in favour of 
a book which is so popular that the 
several editions of it pass rapidly out of 
print. All we need say is, that the 
verdict of the purchasing public has 
entire approbation."— Zaw Journal. 



DAVIS'S EQUITY AND BANKRUPTCY IN THE COUNTY 
CbURTS. 

The JURISDICTION and PRACTICE of the COUNTY 
COURTS in Equity (including Friendly Societies), Admiralty, Probate 
of Wills, Administration, and in Bankruptcy. By J. E Davis, of the 
Middle Temple, Esq., Barrister-at-Law. 1 vol. 8vo. ISs. cloth. 

•«• This work, although issued separatelp, forms a Supplemeniaryy or Second, Volume 
to Davis*t Countjf Courts Practice and Evidence in Actions. 
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TUDOR'S LEADING 
Beeond Edition. 



CASES ON REAIi PROPERTY. 



A SELECTION of LEADING CASES on the LAW 
relating to REAL PROPERTY, CONVEYANCING, and the 
CONSTRUCTION of WILLS and DEEDS; with Notes. By 
Owen Davies Tudor, Esq., of the Middle Temple, Barrister at Law, 
Author of << Leading Cases in Equity." Second Edition. One thick 
vol. Royal 8vo. 42s. cloth. 



*< Tlie Secoud Edition is now before as, 
and we are able to say that the same ex- 
tensive knowledgeand the same laborious 
industry as have been exhibited by Mr. 
Tudor on former occasions chHracterise 
this latPr production of his legal author- 
ship: and it is enougli at this moment to 
reiterate an opinion that Mr. Tudor has 
well maintained the high legal reputation 
which his standard works have achieved 
in all countries where the Englisli lan- 
guage is spoken, and tlie decisions of our 
Courts are quoted.** — Law Magazine and 
Review. 

** The work before us comprises a digest 
of decisiuus which, if not exhaustive of 
all Uie principles of our rea>l property 
code, will at least be found to leave no- 
thing untouched or uuelaborated under 
the numerous legal doctrines to which 
the cases severally relate. To Mi . Tudor*s 
treatment of all these subjects, so com- 
plicated aud so varied, we accord our 
entire commendation. There are no omis- 
sions of any important cases relative to 
the various branches of the law comprised 
in the work, nor are there any omissions 
or defects in his statement of the law 
itself applicable to the cases discussed by 
him. ^e cordially recommend the work 
to the practitioner and student alike, 
but especially to the former.** — Solicitors* 
Journal and Reporter, 



" In this new edition, Mr. Tudor has 
carefully revifed his notes in acoordauce 
with subsequent decisions that have modi- 
fied or extended the law as previously 
expounded. This and the other volumes 
of Mr. Tudor are almost a law library in 
themselves, and we are satisfied that tlie 
student would learn more law from t!ie 
careful reading of tliem, than he would 
acquire from double ttie time giveu to 
the elaborate treatises which learned pro- 
fessors recommend the student to peruse, 
with entire forgetful ness that time and 
brains are limited, and that to do what 
they advise would t>e tlie work of a life." 
— £ff» Times, 

'*This well-known work r.eeds no re> 
commendation. Justice, however, to Mr. 
Tudor requires us to say that familiarity 
with its pages from its first appearance 
have convinced us of its value, not only 
as a repertory of cases, but a judicious 
summary of the law on the subjects it 
treats of. So far as we can see, flie 
author has brought down the cases to the 
latest period, and altogether there have 
been added about 17O pages of notes m 
the present edition. As a guide to the 
present law the book will now be of 
great value to the lawyer, and it will be 
especially useful to him when away from 
a large library.*' — Jurist, 



BROIVNING'8 DIVORCE AND MATRIMONIAIi PRACTICE. 

THE PRACTICE and PROCEDURE of the COURT 
for DIVORCE AND MATRIMONIAL CAUSES, including 
the Acts, Rules, Orders, Copious Notes of Cases and Forms of 
Practical Proceedings, with Tables of Costs. By W. Ernst 
Browning, Esq., of the Inner Temple, Barrister- at-Law. Post 
8vo. Ss, cloth. 
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CUTIiER AND GRIFFIN'S INDIAN CRIMINAIi IiAlV. 

An ANALYSIS of the INDIAN PENAL CODE, in- 
cluding the INDIAN PENAL CODE AMENDMENT ACT, 1870. 
By John Cutler, B.A., of Lincoln's Inn, Barrister at Law, Professor 
of English Law and Jurisprudence^ and Professor of Indian Jurispru- 
dence at King's College, London, and Edmund Fuller Griffin/ B. A., 
of Lincoln's Inn, Barrister at Law. 8vo. 6s, cloth. 

" It may be added that the Code is Cutler and G^ffln have produced a use- 
just, at present, out of print, so that the fui little book, and produced it at a time 
production of an analysis at the present \7hen it will be especially useful." — 
moment is especially opportune. Messrs. SolicUor^ Journal, 



GOLDSMITH'S SQUITY.— Sixth Sdition. 

THE DOCTRINE and PRACTICE of EQUITY: or 

a concise Outline of Proceedings in the High Court of Chancery, de- 
signed principally for the Use of Students. 6ixth Edition, according 
to the recent Statutes and Orders. By George Goldsmith, Esq., 
M.A., Barrister-at-Law. Post 8vo. 18«. cloth. 



"A well-known law student's book, 
the best, because the most thoroughly 
complete, yet simplified, instructorin the 
principles of equity that has ever been 
provided for him, and that its value has 
been recognized by those who have made 
use of it is proved by this, that their 
commendations have carried it to a sixth 
edition." — Law Time*. 

"The whole work is elaborated by 
Mr. Goldsmith with evident care and a 
determination to deal with all that can 
come within the scope oi the title. It 
is characterized by comprehensiveness 
and at the same time conciseness, by 
clearness of diction and attractiveness 
of style and avoidance of technicalities 
which might prove embarrassing to the 
student, and a close adherence to the 
purpose as expressed in the preface^— 
jLaw Journal, 

" Altogether the author's method and 
his execution are alike commendable — 
and we are of opinion, that the lawyer, 



who, as a student, avails himself of the 
primary intention of Mr. Goldsmith's 
work by finding in it his first equity 
reading book or primer ^ will afterwards 
verify the anticipation of the author by 
making of it dilectu juvenili or vade 
mecum in his later practice." — Law 
Magazine, 

"It is difficult to know which to 
praise most, the excellence and dignity 
of the style, or the exhaustiveness of 
the information furnished to the reader. 
Mr. Goldsmith's plan corresponds to 
some extent with that adopted by Mr. 
Haynes in hia excellent *Ouilines of 
Equity,' but his work is more com- 
plete than that of Mr. Haynes." — Law 
Examination Journal, 

"If a student were confined to the 
selection of one book on equity, both 
for its doctrine and practice, he could 
hardly do better than choose the one 
before us." — Solicitor^ Journal, 
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CHRISTIE'S ORABB'8 CON VEYANOING.— Fifth Edition, 
by Shelford. 

CRABB'S COMPLETE SERIES of PRECEDENTS 
in CONVEYANCING and of COMMON and COMMERCIAL 
FORMS in Alphabetical Order, adapted to the Present State of the 
Law and the Practice of Conveyancing; with copious Prefaces, Obser- 
vations and Notes on the several Deeds. By J. T. Christie:, Esq., 
Barrister-at-Law. The Fifth Edition, with numerous Corrections and 
Additions, by Leonard 3helfqrd, Esq., of the Middle Temple, 
Barrister-at-Law. Two vols. Royal 8vo. 3/. cloth. 



%* This work, vohkh embraces both the Principles €U well as the Practice of Conveyancinff, 
contains likewise every description qf Form wanted/or Commercial Purposes. 

Gknekal Table of Heads of Prefaces avd Forms. 

Abstracts. — Accounts.— Acknowledgments. — Acquittances. — Admittances. — Affida- 
vits, Affirmations or Declarations. — Agreements: to relinquish Business: to 
Guarantee : for a Lease : before Marriage : lor a Partition : between Principal and 
Agent : for the Sale and Purchase of Estates : for Sale of Copyhold Estates : for 
Sale of Leaseholds : for Sale of an Advowson. — Annuity : secured on Copyholds. 
—Annuities : Assignments of. — Appointments : of Guardians. — Apportionment. 
—Apprenticeship: to the Sea Service : to an Attorney: Assignment of.— Arbi- 
tration : Award. — Assignments : Bonds : Leases : Patents : Pews : Policies of 
Insurance : Reversionary Interests. — Attestations. — Attornments. — Auctions : 
. Particulars of Sale.— Bargains and Sales : of Timber.— Bills of Sale of Goods. — 
Bonds: Administration: Receiver pending Suit : Post Obit: Stamps on.— Cer- 
tificates.— Composition: Conveyances in Trust for Creditors.— Conditions : of 
Sale. — Confirmations.- Consents. — Copartnership: Dissolution of Copartner- 
ship.^<3ovenants : Stamps on : for Production of Title Deeds.— Declarations. — 
Deeds : I. Nature of Deeds in General : IL Requisites of a Deed : III. Formal 
parts of Deeds : IV. Where a Deed (s necessary or otherwise : V. Construction 
of Deeds : VI. Avoiding of Deeds : VII. Proof of Deeds : VIII. Admission of 
Parol Evidence as to' Deeds : IX. Possession of Deeds : X. Stamp Duty on Deeds. 
— Defeasances.- Demises. — Deputation.- Disclaimers. — Disentailing Deeds.— 
Distress : Notices of. — Dower. — Enfranchisements. — Exchanges.— Feoffments. 
—Further Charges. — Gifts. — Grants. — Grants of Way or Road-. — Indemnities. — 
Leases : I. Nature of Leases in General r II. Requisites to a Lease : III. Parts 
of a Lease : IV. Incidents to a Lease : V. Stamps on Leases. — Letters of Credit. 
•—Licences. — Mortgages: of Copyholds: of Leaseholds: Transfer of: Stamp 
Duty on. — Notes, Orders, Warrants, &c. — Notices: to Quit. — Partition. — 
Powers : of Attorney. — Presentation. — Purchase Deeds : Conveyance of Copy- 
holds : Assignments of Leaseholds : Stamps on. — Recitals.— Releases or Convey, 
ances: or Discharges. — Renunciations or Disclaimers.- Resignations. — Revoca- 
tions.— Separation. — Settlements : Stamp Duty on. — Shipping : Bills of Lading : 
Bills of Sale : Bottomry and Respondentia Bonds : Charter Parties.— Surrenders. 
—Wills: 1. Definition of Will and Codicil: 2. To what Wills the Act 7 Will. 4 
& 1 Vict. e. 26 does not apply : S. What may be disposed of by Will : 4. Of the 
capacity of Persons to make Wills : 5. Who may or may not be Devisees : 6. Exe- 
cution of Wills : 7. Publication of Wills : 8. Revocation of Wills : 9. Lapse of 
Devises and Bequests : 10. Provisions and Clauses in Wills : 1 1. Construction of 
WiUs. 



In carefulness we have in him a second 
Crabb, in erudition Crabb's superior; and 
I he rei^nlt is a worli of which the oriffioal 
author would have been proud, could it 
have appeared under his own auspices. It 
i« not a book tj be quoted, nor indeed 
could its merits be exhibited by quotation. 
It is essentially a hook of p-actice, which 
can only be described in rude outline and 
dismissed with applausetand arecommend- 



ation of it to the notice of those for whose 
service it has been so laboriously com- 
piled."-£«v Timet, 

" Mr, Shelford has proved himself in 
this task to be not unworthy of his former 
reputation. To those familiar with hia 
other works it will be a sufficient recom- 
mendation of this work that Mr. &helfnrd*s 
name appears on the title-page; if ther« 
be any who are not well acquamted with 
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Christie's Crabb's Con-weytaieing^contimted. 



them, we ventare to recommeod to such 
the work before us, as the most generally 
ttseftil and cooTenient collection of prpce- 
dents in conyeyancing, and of commercial 
forms for ordinary use, which are to be 
had in the Knglisn language.**— 3i0/i<ri<or#' 
Journal and Reporter. 

**To this important part of his duty— the 
remodelling and perfecting of the Forms 
—even with the examination which we 
have already been able to afford this work, 
we are able to affirm, that the learned 
editor has been eminently successful and 



effected valuable improvements.*'— X^iv 
Magatine and Review. 

"It possesses one distinctive feature in 
devoting more attention than usual in such 
works to forms of a commercial nature. 
On the whole the two volumes of Crabb*s 
Precedents, as edited by Mr. Leonard 
Shelford, will be found extremely useful 
in a solicitor's office, presentinijf a large 
amount of real property learning, with 
very numerous precedents : indeed we know 
of no book so justly entitled to the ap- 

Kllation of ' handy* as the fifth edition of 
r. Cnbb's Precedents.'*— Xav Ckronicle, 



CUTIiER'S ImAW of NATURAUZATIOK. 

THE LAW of NATURALIZATION as Amended by the 
Act of 1870. By John Cutler, B.A., of Lincoln's Inn, Barrister at 
Law, Editor of '* Powell's Law of Evidence/' &c, 12mo. 3s. 6d, cloth. 



" Professor Cutler's book is a useful 
summary of the law and of the changes 
which have been made in it. The act is 
given In full with a useful index." — Law 
Magazine. 

"Mr. Cutler, in the work before us, 
lucidly explains the state of the law pre- 
▼ious to the recent statute, and shows 
the alterations produced by it, so that 
a careful perusal of his book will en- 



able the reader ftilly to comprehend the 
present state of the law upon this most 
important iub^ect.**— Justice qf the Peace. 
'*The author's position as Professor 
of English Law and Jurisprudence is a 
guarantee of his legal competence, whilst 
his literary abilities have enabled him 
to clothe his loftal knowledge in lan- 
guage which laymen can understand 
without being misled by it." — John Bull. 



COOTE'8 ADMIRALTY PRACTICE.— Second Edition. 

The PRACTICE of the HIGH COURT of ADMI- 
RALTY of ENGLAND : also the Practice of the Judicial Committee 
of Her Majesty's Most Hon. Privy Council in Admiralty Appeals, 
with Forms and Bills of Costs. By Henry Charles Coote, F.S.A., 
one of the Examiners of the High Court of Admiralty, Author of 
"The Practice of the Court of Probate," &c. Second Edition, 
almost entirely re-written ; and with a SUPt*L£M£NT containing 
the County Court Practice m Admiralty^ the Act, Rules, Orders, &c. 
8vo. 16s. cloth. 



%* ^is work contains every Common Form in use lylhe Practitioner in AdmiraUyy as 
well as every description of Bill of Costs in that Court, a feature possessed by no 
other work on the Practice in Adtniralty, 



** Mr. Coote, beio? an Examiner of the 
Court, may be considered as an auihori 



treats. His treatise is, sabstantially con- 

, sidered, everything that caa be desired lo 

tative exponent of the points of which he the practitioner."— X«» Magaxine, 
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CHADWICK'8 PROBATS COURT MANUAL. 



1 



EXAMPLES of ADMINISTRATION BONDS for the 
COURT of PROBATE ; exhibiting the principle of various Grants 
of Administration, and the correct mode of preparing the Bonds in 
respect thereof; also Directions for preparing the Oaths; arranged 
for practical utility. With Extracts from Statutes ; also various Forms 
of AfRrmation prescribed by Acts of Parliament, and a Supplemental 
Notice, bringing the Work down to 1865. By Samuel Chadwick, 
of Her Majesty's Court of Probate. Ro^^al 8vo. 12s. cloth. 



" We QDdertake to say that the possession 
.of this voluoie by practitioners will prevent 
many a hitch and awkward delay, {provok- 
ing to the lawyer himself and aimcalt to 
be satisfactorily explained to the clients." 
— Law Mmgasins and Review, 
• ** J'he work is principally designed to 
.save the profession the necessity oiobtain- 
ing at the registries information as to the 
preparing or filling np of bunds, and to pre- 
vent grants of administration and adminis- 
tration with the will annexed being delayed 



on ar count of the defective filling up of 
such instruments."— &/tVi<0r«* Journal. 

*' Mr. Chadwick's volume will be anecesr 
sary part of the law library of the practi- 
tioner, for he has collected precedents that 
are in constant requirement. This is purely 
a book of practice, but therefore the more 
valuable. It tells the reader what f«, do. 
and that is the information most required 
after a lawyer begins to practise.'*— Xaw 
Times, 



ORTOLAN'S ROMAN ImAVT, Translated by PRICHARi^ and 
NASMITH. 

The HISTORY of ROMAN LAW, from the Text of 
Ortolan's Histoire de la Legislation Romaine et Generalisation da 
Droit (edition of 1870). Translated, with the Author's permission, 
and Supplemented by a Chronometrical Chart of Roman History^ 
By L T. Prichard, Esq., F.S.S., and David Nasmith, Esq , LL.D., 
Banisters at Law. 8vo. 28f. cloth. 



" We know of no work, which, in our 
opinion, exhibits so perfect a model of 
whata*^ext-book ought to be. Of the 
translation before us, it is enough to say, 
that it is a faithful representation of 
the original." — Law Magazine. 

" This translation, from its great merit, 
deserves a warm reception from all who 
dosire to be acquainted with the history 
and elements of Roman law, or have its 
interests as a necessary part of a sound 
legal education at heart. With regard 



to that great work, it is enough to say, 
that English writers have been con- 
tinually In the habit of doing piecemeal 
what Messrs. Prichard and Nasmith 
have done wholesale. Hitherto we have 
had but gold dust from the mine, now 
we are fortunate in obtaining a large 
nugget. Mr. Nasmith is already known 
as the designer of a chart of the history 
of England, which has been generally 
approved, and bids fairly for extensive 
adoption."— Zaw Journal 






UNDERBILL'S LAW OF TORTS. 

A SUMMARY OF THE LAW OF TORTS, OR 
WRONGS INDEPENDENT OF CONTRACT. By Aethub 
Underbill, B A., of Lincoln's Inn, Esq., Barrister at Law. Post 
8vo. 6«. cloth. 



** He has set forth the elements of the 

Iaw with clearness and accaracy. 'Ihe 
ictle work of Mr. I nderhill is inexpensive 
and may be relied on.*'— Law Times. 

*' The plan is a good one and has been 
honestly carried out, and a good index 
< facilitates reference to the contents of the 
hook. "—Justict of the Peace. 

**Mr. Underbill's ability in making a 
clear digest of the sulyect treated of in 
this volame is conspicuous. i\iany works 
would have to be consulted for the infor- 
mation here concisely given, so that prac • 
titioners as well as students will find it 
useful."— 2Vtf«# of the World. 

" His book is so clearly written that it 
is easily comprehensible. To the law 



student, for whom It is more particularly 
written, it may be recommended both for 
its simplicity and accuracy."*- AfontiNj 
Aiverttter. 

*' Intended for the student who desires to 
have princiules before entering into par- 
ticulars, and we know no book on che sub- 
jeci so well adapted for the purpose.**— 
Law Examination Journal. 

** We strongly recommend the manual 
to students of Doth branches of the profes- 
sion.*'— Pr«/imtiMry Examination Journal. 

" A work which will, we think, be found 
Instructive to tha beginner, and a useful 
handybook for the practitioner iu local 
courts."— Pk^/i'c Optnion, 



CLIFFORD 6c STEPHENS' REFEREES' PRACTICE^ 1873. 

THE PRACTICE of the COURT of REFEREES 
on PRIVATE BILLS in PARLIAMENT; with Reports of Cases 
as to the Locus Standi of Petitioners decided during the Sessions 
1867-72. By Frederick Clifford, of the Middle Temple, and 
Pembroke S. Stephens, of Lincoln's Inn, Esquires, Barristers at 
Law. 2 Vols. Royal 8vo. 3/. 10s. cloth. 

♦•• Vol. 2, Part 2, containing Cases of the Sessions 1871 and 1872 

separately, 30s. sewed. 



LATHAM ON THE LAW OF WINDOW LIGHTS. 

A TREATISE on the LAW of WINDOW LIGHTS. 
By Francis Law Latham, of the Inner Temple, Esq., Barrister at 
Law. Post 8vo. lOs. cloth. 



** Tliis is not merely s valuable addittOD 
to the law library of the practitioner, it 
is a book that every law student will read 
with profit. It exhausts the subject of 
which it treats.**— £«v Time*. 

** His arrangement is logical and he 
discusses fully each point of his subject. 



Tlie work in cur opinion is both per* 
sptcuous and able, and we cannot but 
compliment the autlior ou it.**— £«» 
Jommal. 

** A treatise on this subject was wanted, 
and Mr. Latham has succeeded in meeting 
that want."— ifllA«fi«Kmi 
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ROUSE'S CONVEYANCBRy WITH SUPPLBMBNT« 1871. 
Third Bditloii. 

The PRACTICAL CONVEYANCER, giving, in a mode 
combining facility of reference with general utility, upwards of Four 
Hundred Precedents of Conveyances, Mortgages and Leases, Settle- 
ments, and Miscellaneous Forms, with (not in previous Editions) the 
Law and numerous Outline Forms and Clauses of Wills and Abstracts 
of Statutes affecting Real Property, Conveyancing Memoranda, &e. 
By RoLLA Rouse, Esq., of the Middle Temple, Barrister at Law, 
Author of *' The Practical Man," &c. Third Edition, greatly enlarged. 
With a Supplement, giving Abstracts of the Statutory Provisions 
affecting the Practice in Conveyancing, to the end of 1870; and the 
requisite Alterations in Forms, with some new Forms ; and including 
a full Abstract in numbered Clauses of the Stamp Act, 1870. Two 
vols. 8va 30f. cloth, 

•^* 27ie Supplement may he had separately, price Is. 6d. sewed. 



" The best test of the Talue of n book 
written professedly for practical men is 
the practical one of the number of edi- 
tions through which it passes. The fact 
that this well-know b work has now reached 
its third shows that it is considered by 
those for whose convenience it was written 
to folfiUiu purpose well/'— iww Mmgmuiu. 

** This is the third edition in ten years, 
a proof that practitioners have used and 
approved the precedents collected by Mr. 
House. In this edition, which is greatly 
enlarged, he has for the first time intro- 
duced Prfcccdenis of Wills, extending to 
no less than 110 paiies. We tan accord 
numingled praise to the conveyancing me- 
moranda snowing the practical effect of 
the various statutory provisions in the 
difiiereiit parts of a deed, i f the two pre* 
ceding editions have been so well received, 
the welcome given to this one by the pro- 
fession will be heartier still."— Lav Timss, 

'* So far as a careful perusal of Mr. 
Rouse's book enables us to judge of its 
meriu, we think that as a collection of 
precedents of general utility in cases of 
common occurrence it will be found satis- 
factorily to stand the application of the test. 
The draftsman will find in the Practi- 
cal Conveyancer precedents appropriate to 
all instruments of common occurrence, and 
the collection appears tu be especially well 
supplied with those which relate to copy- 
hold estates. In order to avoid useless 
repetition and also to make the precedents 
as simple as possible, Mr. Rouse has 
sketched out a number of outline drafts so 
as to present to th^ reader a sort of bird's- 
eye view of each instrument and show him 
its form at a glance. Each paragraph ia 
these outline forms refers, by distinguish- 
ing letters and noaibers, to the claosea in 



full reaoired to be inserted in the reqtee- 
tive parts of the instrument, and which are 
given in a subsequent part of the woriL. 
and thus every precedent in outline is 
made of itself an index to the clauses which 
are necessary to complete the draft. In 
order siill further to simplify the arrange- 
ment of the work, the author has adopted 
a plan (which seems tn us fully to answer 
its purpose) of giving the variations which 
may occur in any instrument according to 
the natural order of its different parts."— 
Law Joumalm 

'*That the work has found favor is 
proved by the fact of our now having lo 
review a third edition. This method of 
skeleton precedenu ap{>cars to us to be at- 
tended with important advantages. Space 
is of cc urse save^, but besides this there 
is the still more important consideration 
that the draftsman is materially assisted 
to a bird's-eye view of his draft. Every- 
one who has done much conveyancing 
work knows how thoroughly important* 
navf how essential to sncceaa, ia the fox^ 
mation of a clear idea of the scope and 
framework of the instrument to be pro- 
duced. To clerks and other young hands a 
course of conveyancing under Mr. Rouse's 
auspices is, we think, calculated to prove 
very instructive, 'i'o the solicitor, espe- 
cially the country practitioner, who has 
often to set his clerk« to work upon drafts 
of no particular difficulty to the experi- 
enced practitioner, but upon which they 
the said clerks are not to be quite trusted 
alone, we think to such gentlemen Mr. 
House's collection of Precedents is calcu- 
lated to prove extremely serviceable. We 
repeat, in conclusion, that solicitors, espe- 
cially those practising in the country. 
will find this a useful noAy-JSoUeU^n^ 
Journal, 
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SAUNDERS' ImAVT OF NEGLIGENCS. 

~ A TREATISE on the LAW applicable to NEGLI- 
GENCE. By Thomas W. Saunders, Esq., Barrister at Law, 
Recorder of Bath. 1 vol. post 8vo. 9s. cloth. 



"The book is admirable ; while small in 
bulk, it cooiains everything that is neces- 
sary, and its arrangement is such that one 
can readily refer to it. A mongst those who 
have done a good service Mr. Saunders 
will find a place. ''^Zow Marasinf, 

** We find very considerable diligence 
■ displayed. The references to the cases 
are given mach more fully, and on a more 
rational system than is common with text- 
book writers. He has a good index."— 
Solicitors* Journal. 

** The recorder of Bath has rendered 
Crood service to the profession, and to the 
more intelligent section of the general 
public, by the production of the carefully 
prepared and i>ractically useful volume 
now under notice. Asa work of refer- 
ence, the book will be very welcome in the 



office of the solicitor or in the chambers 
of the barrister."— Aforninj- Advertiser, 

" Mr. T. W. Saunders is well known 
as a large contributor to legal literature, 
and all his works are distinguished by 
pains-taking and accuracy, 'i his one is no 
exception, and the subject, which is of very 
extensive interest, will ensure for it a cor- 
dial welcome from the profession."— X>a» 
Times. 

"As scarcely a day passes in which 

?:laims are not made, and actions brought* 
or compensations for injuries from neglect 
of some kind, a short and clear treatise 
like the present on the law relating to Uie 
subject ought to be welcomed It is a mo- 
derate size volume, and makes references 
to all the authorities on the question easy.'* 
—Standard, 



DIXON'S ImA-W of partnership. 

A TREATISE on the LAW OF PARTNERSHIP. By 
Joseph Dixon, of Lincoln's Inn, Esq., Barrister at Law, Editor of 
** Lush's Common Law Practice." 1 vol. 8vo. 22s. cloth. 



** He has evidently bestowed upon this 
book the same conscientious labour and 
painstaking industry for which we had to 
compliment him some months since when 
'reviewing his edition of * Lush's Practice of 
the SuperiorConrts of I^iw,* and. as aresult, 
he has produced a clearly written and well- 
arranged manual upon one of the most im- 
portant branches of our mercantile law." 
Lau Journal. 

** Mr. Dixon has done his work well. 
The book is carefully and usefully pre- 
pUTtd."— Solicitors' Journal. 

** ^ eheartilyrecommendto practitioners 
and students Air. Dixon's treatise as the 



best exposition of the law we have read* 
for the arrangement is not only artistic, 
but conciseuess has been studied without 
sacrifice of clearness."— X.at0 Times. 

*' Mr. Lindley's view of the subject is 
that of a philosophical lawyer. Mr. 
Dixon's is purely and exclusively prac- 
tical from beginning to end. We imagine 
that very few questions are likely to come 
before the practitioner which Mr. Dixon's 
book will not be found to solve. We have 
only to add, that the value or the book 
is very materially increased by an excel- 
lent marginal summary and a very copious 
index."— iiffv Magatsne and Revteu, 



MICHAEIi & IVILL'S ImA^XT OF GAS AND IVATER SUPPLY. 

THE LAW OF GAS AND WATER SUPPLY, com- 
prising the Rights and Duties as well of Local Authorities as of 
['rivate Companies in regard thereto, and including the Legislation 
bf the last Session of Parliament. By W. H. Michael and 
J. Shirbss Will, of the Middle Temple, Esquires, Barristers-at* 
Law. Post 8vo. ] 8s. cloth. 



"As to the steps to be taken to place 
natters on a proper basis, we refer those 
interested to the work ot Messrs. Michael 
and Will, where all the rightsand liabilities 
of companies under the acts are fully set 
forth, and we feel thoroughly Justified in 
recommending the volume."— Xaw ^'imet. 



**We can thoroughly recommend the 
work to those who reauire guidance on 
the subject."— &/itf»W»' Journal. 

" We can safely say that this is an honest 
and a successful attemut to deal with the 
laws affecting gas and water sitpply."— 
' Journal, 
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HOWELL'S ZNCOMS TAX LAWS. 

THE INCOME TAX LAWS at present in force in the 

United Kingdom, with Practical Notes, Appendices and a copious 
Index. By Stephen Dowell, MA., of Lincohi's Inn, Assistant 
Solicitor of Inland Revenue. 8yo. 12«. 6<2. cloth. 



" To commissioners and all concerned 
in the working of the Income Tax Mr. 
Dowell's book will be of great value."— 
LaufJoumeU. 

" We cannot doubt that the work will 
prove of much service to persons en- 
gaged In the administration of the In- 
come Tax laws.**— jSWtcttor** Journal. 

" For practical purposes the compila- 
tion must prove very useful."— Xaw 
Timet, 



"We can honestly commend Mr. 
Dowell's work to our readers as being 
well done in every respect.*' ~- Zoip 
M<xg€Uin€. 

'*Mr. Dowell's oflteial position emi- 
nently fits him for the work he has 
undertaken, and his history of the 
Stamp Laws shows how carefully and 
conscientiously he performs what he 
undertakes.**— /Mrtce of the Feme, 



POWX;iaL'S LAW OF INLAND CARRIERS.— Second Edition. 

THE LAW OF INLAND CARRIERS, especially as 
regulated by the Railway and Canal Traffic Act, 1854. By £dmuko 
Powell, Esq., of Lincoln College, Oxon, M.A., and of the Western 
Circuit, Barrister at Law. Author of *' Principles and Practice of the 
Law of Evidence." Second Edition, almost re-written. 8vo. 14». cloth. 



,The treatise before as states the law of 
which it treats ably and clearly, and con- 
tains a good index.*'— Solicitorr Journal, 

/* Mr. Powell's writing is singalariy pre- 
cise and condensed, without being at all dry, 
as those who have read his admirable Book 
of Evidence will attest. It will be seen, 
from oar outline of tlie contents, ho'<v ex- 
haustively the subject has b«eu treated, and 
that it is entitled to be that which it aspires 
to become, the text book on the law of Car- 



riers."— £«w Timet, 

'* The subject of this treatise is not indeed 
a larRe one, but it has been got up by Mr. 
Powell with considerable care, andcontains 
ample notice of the most recent cases and 
authorities."*- Jitrti/, 

** I'he two chapters on the Railway and 
Canal Traffic Act, 1856, are quite new, and 
the recent cases under the provisions of 
that statute are analyzed in lucid lan- 
guage."— Xaw Magasine, 



TOMKINS AND JBNCKBN'8 MODERN ROMAN XaAW. 

COMPENDIUM of the MODERN ROMAN LAW, 
Founded upon the Treatises of Puchta, Von Vangerow, Arndts, 
Franz Mohler, and the Corpus Juris Civilis. By Frederick J. 
ToMKiNs, Esq., M.A., D.C.L., Author of the " Institutes of Roman 
Law," Translator of " Gains," &c., and Henry Diedrich Jenckek, 
Esq., Barristers at Law, of Lincoln's Inn. 8vo. 14s. cloth. 
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PAVZS'S LAW OF REGISTRATION AND EIiBCTIONS. 

A MANUAL of the LAW of REGISTRATION and 
ELECTIONS : with a SUPPLEMENT comprising the Cases on Ap- 
peal, 1868-1869; the Rules and Cases relating to Election Petitions; 
the I^oor Rate Assessment Act, 1869 ; and a complete Index to the 
whole Work. By James Edward Davis, Esq., Barrister at Law« 
12mo. 15s. cloth. 

•«• The SUPPLEMENT may be had separately; price Zs. sewed. 



" A work which in our Judgment is 
the handiest and most useful of the 
* manuals' which the Reform Act of 
1867 has brought into existence."— Zat0 
Mctgatine, 

**We think this the best of the now 
numerous works on this subject."— 
Solicitors* Journal. . 

"No one comes forward with better 



credentials than Mr. Davis, and the book 
before us seems to possess the qualities 
essential to a guide to a discharge of their 
duties by the ofBclals."— £««; Journal. 

" He has done well. In its way, Mr. 
Davis's work will be exceedingly useful, 
for it is edited with his usual care, printed 
in excellent style, and published in a 
most convenient form." — Law Timet. 



DAVIS'S LAW OF MASTER AND SERVANT, 1867. 

. THE MASTER AND SERVANT ACT, 1867: with 
an introduction, Notes and Forms, Tables of Offences, and an Index, 
By James Edward Davis, Esq., Barrister at Law, Stipendiary 
Magistrate for Stoke-upon-Trent. 12mo. 6$. cloth. 

%* Beside* the Act and copious NoteSy Jntroduciiony and a variety of Forms qfSum' 
monSf Orders^ Convictions^ Recognizances^ Ac, spedaUy prepared for this icorky 
Tables have been framed classifying all the offences within the jurisdiction qf Jus- 
tices. It is hoped that this will be found us^ul^ not only to Magistrates and their 
Clerks, but to the Leqal Profession generally t for in consequence of the new Act not 
describing the offences^ but merely referring to a schedule of seventeen former Acts^ 
it is very difficult to say what cases are or are not within the purview of the new 
Act. The decisions of the Superior Courts, so far as they are applicable to the 
present law, are also given. 
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PARKINSON'S COMMON LAIV CHAMBER PRACTICE. 

A HANDY BOOK for the COMMON LAW JUDGES' 
CHAMBERS. By Geo. H. Parkinson, Chamber Clerk to the 
Hon. Mr. Justice Byles. ]2mo. 7s, cloth. 
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BARRY'S PRACTZCS OF CONVBYAMCING. 

A TREATISE on the PRACTICE of CONVEY- 
ANCING. By W. Whittakbr Barry, Esq., of Lincoln*8 Inn, Bar* 
ri8ter-at-Law, late holder of the Studentship of the Inns of Courts 
and Author of " The Statutory Jurisdiction of the Court of Chancery.** 

Svo. IBs, cloth. 

* Contents. 

m 

Chap. 1. Abstracts of Title. — Chap. i. Agreements.— Chap. 8. Particulars and 
Conditions of Sale. — Chap. 4. Copyholds. — Chap. 5. Covenants. — Chap. 6. 
Creditors' Deeds and Arrangements. — Chap. 7. Preparation of Deeds. — Chap. 8. 
On Evidence. — Chap. 9. Leases. — Chap. 10. Mortgages.~CHAP. 11. Partner* 
ship Deeds and Arrangements. — Chap. 12. Sales and Purchases. ^Chap. 18. 
Settlements.— Chap. 14. Wills.— Chap. 15. The Land Registry Act, 25 8c 86 
■ Ylct. c. 53.— Chap. 16. The Act for obtaining a Declaration of Title, 25 ft 26 
Yict. c. 67.— Ind£x. 



"This treatise supplies a want which 
liMS long been felt. Mr. Barry's work is 
essentially what it professes to bp, a 
treatise on the practice of conveyancing, 
in which the theoretical rules of real 
property law are referred to only for the 
purpose of elucidating the practice. The 
treatise is the production of a person of 
great merit acd still greater prombe." 
~SoiicUort* Journal. 

We feel bound to strongly recom- 
mend it to the practitioner as well as the 
student. The author has proved himself 
to be a master of the suhject, for he not 
only gives a most valuable supply of prac- 
tical sugsestions, but criticises them with 
much ability, and we have no doubt that 



his criticism will meet with general ap- 
proval."— -Xicv MttgaUHt, 

** Readers who recal the instruction 
they gathered from Uiis treatise when 
published week by week in the pages of 
the * Law Times* will be pleased to learn 
that it has been re-produced in a hand- 
some volume, which will be a welcome 
addition to the law library. Tlie informa* 
tion that the treatise so much admired 
may now be had in the more convenient 
form of a book will suffice of itself lo 
secure a large and eager demand for it.** 
—Law Timti* 

''The work is clearly and agreeably 
written, and ably elucidates the subject 
in hand." — Justice oftht Peae». 



BARRY'S FORMS IN CONVSYANCING. 

FORMS and PRECEDENTS in CONVEYANCING ; 

with Introduction and Practical Notes. By W. Whittakbr 
Barry, of Lincoln's Inn, Barrister-at-Law, Author of a '^ Treatise 
on the Practice of Conveyancing." Svo. 21«. cloth. 

** This work of Mr. Barry's will be part are especially worthy of the atten* 

found of considerable use to the con- tion of the law student."— Xme 

veyancing practitioner. We may add nation Journal. 
that the first six chapters of the first 
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HERTSLBT'S TREATIES. 

HERTSLETS TREATIES of Commerce, Navigation, 
Slave Trade,' Post Office Communications, Copyright, &c , at present 
subsisting between Great Britain and Foreign Powers Compiled from 
Authentic Documents by Edward Hertslet, Esq., C.B., Librarian 
and Keeper of the Papers of the Foreign Office. 12 vols. 8vo. 142. 5s. 
boards. 

•»• Vol. 1, price 12*.; Vol, 2, price 12*.; Vol. 8, price 18*.; VoL 4, 
price 18*. ; Vol, 5, price 20*. ; Vol. 6, price 25*.; Vol. 7, price 30*.; 

Vol. 8, price 30*. ; Vol. 9, price 30*.; Vol. 10, price 30*.; ToL 11, 
price 30*.; f^o^ 12, )9rtce 40*., may be had separately to complete 
sets. Vol, 12 includes an Index of Subjects to the Twelve publishid 

Volumes, which Index is also sold separately, price 10*. cloth. 



HERTSIaET'S TREATIES ON TRADE AND TARIFFS. 

TREATIES AND TARIFFS regulating the Trade 
between Great Britain and Foreign Nations, and extracts of the 
Treaties between Foreign Powers, containing "Most Favoured 
Nation" Clauses applicable to Great Britain in force on the 1st 
January, 1875. By Edward Hertslet, Esq., C.B., Librarian 
and Keeper of the Papers, Foreign Office. Part I. (Austria). 
Royal 8vo. Is. Qd. cloth. Part II. (Turkey). 16a. cloth. 



HERTSLET'S TREATY MAP OF EUROPE. 

THE "MAP OF EUROPE" by Treaty, 1814—1875, shewing 
the various Political and Territorial Changes which have taken 
place since the General Peace of 1814. The work contains 
Declarations of War ; Treaties of Peace and Boundary ; Decrees 
annexing Territory ; Protests ; Treaties for Maintaining the 
Balance of Power in Europe, and for the Guarantee of the Inde- 
pendence and Neutrality of certain States, &c. ; with a Descrip- 
tion of the Deliberations of European Conferences. Numerous 
Notes and Coloured Maps are also added ; as well as a copious 
Index. By Edward Hertslet, C.B., Librarian and Keeper of 
the Papers, Foreign Office. 3 vols. Royal 8vo. 4^. 145. M. cloth. 
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NG&AM'S IsAVr OF COMPENSATION.— Second Edition. 

COMPENSATION TO LAND AND HOUSE 
OWNERS : being a Treatise on the Law of the Compensation for In- 
terests in Lands, £c. payable by Railway and other Public Companies; 
with an Appendix of Forms and Statutes. By Thomas Dun«ar 
Ingram, of Lincoln's Inn, Esq., Barrister at Law, now Professor of 
Jurisprudence and Indian Law in the Presidency College, Calcutta. 
Second Edition. By J J. Elmes, of the Inner Temple, Esq., Barrister- 
at- Law. Post 8vo. 12s. cloth. 



** Whether for companies taking land or 
holding it, Mr. Ingram's volame will be a 
welcome puide. With this in his hand the 
legal adviser of a company, or of an owner 
and occupier whof>e property is taken, and 
who demands compensation for it, cannot 
fail to perform his duty rightly."— X«» 
Titiut, 

" This work api>ear8 to be carefnlly pre^ 
pared as regards its matter. This ediiion 
IS a third larger than the first; it contains 
twice as many cases, and an enlarged 
index. It was much called for and donbt- 
less will be found very ns«fal by the prac- 
titioner."— Iav Magazine. 

** The appearance upon the title page of 
the words Second Edition attests in the most 



conclusive man ler that Mr. Ingram has 
rightly measured the requirements of the 

Krofession when he designed the monograph 
efore us. The appeudix contains no less 
than sixty forms rrquired in the practice of 
this branch of the law and the statutes and 

{>arts of statutes in which itisembodied The 
ndex is very ample. Thus it will be seen 
to be a book very valuable to all solicitors 
who may be concerned for railways or for 
the i>ersons whose properties are affected 
by them."— Zrfi» Tinus, ttcand notice, 

" His explauatioDS are clear and accurate* 
and he constantly endeavours not only to 
state the effect of the law which he fs 
enunciating, but also to show the principle 
upon which it n»is.**—Atkenmum, 



8CRIVEN ON COPYHOXi]>8.--Flfth Bdition by Stalman. 

A TREATISE OS COPYHOLD, CUSTOMARY 
FREEHOLD, and ANCIENT DEMESNE TENURE, with the 
Jurisdiction of Courts Baron and Courts Leet. By John Scriven, 
Serjeant at Law. The Fifth Edition, containing references to Cases 
and Acts of Parliament to the present time. By Henry Stalman, 
Esq., of the Inner Temple, Barrister-at-Law. Abridged in 1 vol. royal 
8vo. 30«. cloth. 



TUDOR'S CHARXTABXiE TRUSTS.— Second Sdition. 

THE LAW of CHARITABLE TRUSTS; with the 
Statutes, including those to 1869, the Orders, Regulations and Instruc- 
tions issued pursuant thereto, and a Selection of Schemes, with Notes. 
By Owen Davies Tudor, Esq., of the Middle Temple, Barrister-at- 
Law, Author of * Leading Cases in Equity.' Second Edition, contain- 
ing all the recent Statutes and Decisions. Post Svo. IBs. cloth. 



" No livinf writer is more capable than 
Mr. Tudor of producing sudi a work : his 
Leadine Cases in Equity, and al»o on the 
Liw of Keal Property, have deservedly 
earned for him the highest reputation as a 
learned, caretul and judicious t«zt-writer. 



The main feature of the work is the manmr 
in which Mr. I'ndor has dealt with all the 
recent statutes relating to this subiect.**— 
Salieitors* Journal, 

" Mr. Tudor's excellent little book ob 
Charitable Xrosts."— X.M IYmm. 
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GipSN'S PXTBIiIC HBALTH AND LOCAZi GOVERNMBNT. 
EiKbth Edition. 

The LAW relating to PUBLIC HEALTH and LOCAL 

GOVERNMENT : including the Law relating to the Removal of 
Nuisances injurious to Health, the Prevention of Diseases, and 
Sewer Authorities. With Statutes and Cases. By W. Cunning- 
ham Glen and Alexander Glen, B.A., LL.B., Barristers at 
Law. Eighth Edition. Post 8vo. (In the Press.) 



SHELFORD'S SUCCESSION, PROBATE and XaEGACY 
DUTIES.— Second Edition. 

THE i;.A\V relating to the PROBATE, LEGACY and 
SUCCESSION DUTIES in ENGLAND, IRELAND and SCOT- 
LAND, including all the Statutes and the Decisions on those Sub- 
jects : with Forms and Official Regulations. By Leonard Shelford, 
Esq., of the Middle Temple, Barrister at Law. The Second Edition, 
with many Alterations and Additions. 12mo. I6s, cloth. 



** The tfeatise before as, one of the most 
useful and popal&r of his productions, 
being now the text book on the subject, 
nothing remains but to make known its ap- 
pearance to our readers. Its merits have 



been already tested by most of them."— 
Law TVmm. 

** Mr. bhelford*s book appears to us to 
be the best and most complete work on this 
extremely intricate subject."— X«» Maga- 



DAVIS'S CRIMINAXi LAW CONSOLIDATION ACTS. 

THE CRIMINAL LAW CONSOLIDATION ACTS, 

1861 ; with an Introduction and practical Notes, illustrated by a 
copious reference to Cases decided by the Court of Criminal AppeaL 
Together with alphabetical Tables of Offences, as well those punish- 
able upon Summary Conviction as upon Indictment, and including the 
Offences under the New Bankruptcy Act, so arranged as to present at 
one view the particular Offence, the Old or New Statute upon which 
it is founded, and the Limits of Punishment; and a full Index. By 
James Edward Davis, Esq., Barrister-at* Law. 12mo. 10s. cloth. 



O- 



c2 



o- 



-o 



40 



LAW WORKS PUBLISHED BT 



SEABORNB'S LAW OF VENDORS * PUROHA8BRS. 

A CONCISE MANUAL of the LAW of VENDORS 
AND PURCHASERS OF REAL PROPERTY ; with a Sup- 
plement, including the Vendor and Purchaser Act, 1874, with 
Notes. By Henry Seaborne. Post 8vo. 9». cloth. 

This vwk is designed to furnish PraetUioners with an easy means of r^erenee to 
the Statutory Enactments and Judicial Decisions regukuing the Tranter of Real 
Property y and also to bring these authorities in a compendious shape uttder the 
attention of students. 



•^* 



" The book before us contains a good 
dealt especially of practical information 
as to the course of conveyancing matters 
in lolicitors' officer, which may be use- 
ful to students."— <So/ur(tor«' Journal. 

" We ¥rill do Mr. Seaborne the Justice 
to say that we believe his work will be 
of some use to articled and other clerks 
in solicitors' offices, who have not the 
opportunity or inclination to refer to the 
standard works from which his is com- 
piled." — Law Journal. 

*' The value of Mr. 8eabom4*s book 
consiiits in its being the most concise 
summary ever yet published of one of 



the most important branches of the 
law. The student will find this book a 
useful introduction to a dry and difflcutt 
subject." — Law Examination JoumaL 

" Intended to furnish a ready meana 
of access to the enactments and deci- 
sions governing that branch of the law." 
—77»e Times. 

" The book will be found of use to the 
legal practitioner, inasmuch as it will, 
so far as regards established points of 
law, be a handier work of reference than 
the longer treatises we have named."— 
Athenceum, 



TOMKINS' INSTITUTES OF ROMAN LAW. 

THE INSTITUTES of ROMAN LAW. Part I., con- 

taining the Sources of the Roman Law and its External History till 
the Decline of the Eastern and Western Empires. By FasDERicK 
ToMKiNs, M.A., D.C.L., Barrister at Law, of Lincoln's Inn. Royal 
8vo. 12s. cloth. (To be completed in Three Parts.) 



DREIVRY'S EQUITY 

A CONCISE TREATISE on the Principles of EQUITY 
PLEADING, with Precedents. By C. Stewart Drewrt, Esq., of 
the Inner Temple, Barrister at Law. 12mo., 6s. boards. 

CoMTBNTS :— What Persons are entitled to ftue in Eqaity* and in what manner to sue. 
—Of the Modes of institutinK aSuit in Kquity.— Of the Defence of Suits.— Of Pleas. 
—Of Answers.— Of Amended Bills.— Of Revivor and Supplemental Bills.— Of Inter- 
locntory Applications —Of the Proceedings on going into £yidence.M>f Appeals. 
—Conclasion.— Appendix of Frecedents. 



*' Mr. Drewry will be remembered by 
many as the anther of the very popular 
and excellent treatise on the Practice in 
Kqnity. He has now contributed to the 
library of the lawyer another work of 
equal value, written for younger members 
of the profession and for students, in which 



he describes the principles and general 
rules of Eauity Pleading. It will be found 
of great utuity , as introdnctonr to the more 
elanorate treatises,ortorefresathe Bemory 
after the study of the larger books.**— JLm» 
Timet, 
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WOOLRYCH ON BEIVBRS.— Third Editton. 

A TREATISE on the LAW OF SEWERS, including 
the Drainage Acts. By Humphry W. Woolrtch, Seijeant at Law. 
Third Edition, with considerable Additions and Alterations. 8vo. 12«. 
cloth. 



** Two editions of it have been speedily 
exhausted, and a third called for. The 
author is an accepted authority on all sub- 
jects of this class."— Xa» 'limes. 

" This is a third and greatly enlarged 
edition of a book which has already ob- 
tained an established reputation as the most 
complete discussion of the subject adapted 
to modern times. Since the treatise of Mr. 
Sexjeant Callis in the early part of the 17th 
century, no work filling the same place has 



been added to the literature of the profes- 
sion. It is a work of no slight labour to 
digest and arrange this mass of legislation 
—this task, however, Mr. Serjeant Wool- 
rych has undertaken, and an examination 
of his book will, we think, convihce the 
most exacting that he has tullv succeeded. 
Mo one should attempt to meddle with the 
Law of Sewers without its help."— <S9/i- 
eitors' Journal, 



6AIUS' ROMAN XiAlW".— By Tomklns and Iiemon. 

{Dedicated by permission to Lord CJumeellor HatherUy.) 

THE COMMENTARIES of GAIUS on the ROMAN 
LAW: with an English Translation and Annotations. By Frederick 
J. ToMKiNs, Esq., M.A.,D.C.L.,and William George Lemon, Esq., 
LL.B.^ Barristers-at-Law, of Lincoln's Inn. 8vo. His, extra cloth. 



** We feel bound to speak in the highest 
terms of the manner in which Mr. Tomkins 
and Mr. Lemon have executed their task. 
We unhesitatingly recommend its careful 
perusal to all students of Roman Law."—* 
Law Magazine, 

" The authors have done a good service 
to the study of Roman Law, and deserve 



the thanks of those who take an interest 
in legal literature."— &/i(tVi«r«' Journal. 

" The translation is carefully executed 
and the annotations show extensive know- 
ledge of the Roman Law."— ^A«n«M'n. 

** One of the most valuable contributions 
from an English source to our legal 
literature which the last half-century has 
witnessed."- IVf'ntorf A Evening Conrant, 



KERR'S ACTION AT LAIV.— Third Sdition. 

An ACTION at LAW: being an outline of the JURIS- 
DICTION of the SUPERIOR COURTS of COMMON LAW, 
with an Elementary View of the Proceedings in Actions therein. By 
Robert Malcolm Kerr, LL.D., Barrister at Law ; now Judge of the 
Sheriff's Court of the City of London. The Third Edition. 12mo. 
9s. cloth. 
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FIELD ON EVIDENCE IN BRITISH INDIA.-Second Edition. 

THE LAW OF EVIDENCE AS ADMINISTERED 
IN BRITISH INDIA. By C. D. Field, LL.D., of the Inner 
Temple, Barrister at Law, and of H. M/s Bengal Civil Service. 
Second Edition, containing the New Code of Evidence passed by 
the Legislative Council of India. 8vo. 28«. cloth. 

" We have careiVilly looked into Mr. in general and Indian evidence in par- 
Field's work, and our opinion la that it tlcular. We do not think any better fe- 
ia worthy of the law of which it treats ; commendation could be given to persons 
but it is made additionally and excep- contemplating the practice of the law in 
tionall^ valuable bv an introduction India than to procure Mr. Field's work 
which is an orig^bial essay on evidence and master it." — Law Timu. 



FIEIiD'S TABIiE OF, and INDEX TO, INDIAN STATUTES. 

CHRONOLOGICAL TABLE OF, and INDEX TO, 
THE INDIAN STATUTE BOOK from the Year 1834; with a 
General Introduction to the Statute Law of India. With Supplement 
continuing the Work to August, 1872. By C. D. Fibld, M.A., 
LL.D., of the Inner Temple, Barrister at Law, and of H.M.'s Bengal 
Civil Service Imperial 4to. 42«. cloth. 

BRANDON'S JmAVT OF FOREIGN ATTACHMENT. 

A TREATISE upon the CUSTOMARY LAW of 
FOREIGN ATTACHMENT, and the PRACTICE of the 
MAYOR'S COURT of the CITY OF LONDON therein. With 
Forms of Procedure. By Woodthorpe Brandon, Esq., of the 
Middle Temple, Barrister at Law. 8vo. 14«. cloth. 

aiOSEIiEY ON CONTRABAND OF IVAR. 

WHAT IS CONTRABAND OF WAR AND WHAT 
IS NOT. A Treatise comprising all the American and English 
Authorities on the Subject. By Joseph Mosblet, Esq., B.C.L., 
Barrister at Law. Post 8vo. 5«. cloth. 



SMITH'S BAR EDUCATION. 

A HISTORY of EDUCATION for the ENGLISH 
BAR, with SUGGESTIONS as to SUBJECTS and METHODS 
of STUDY. By Philip Anstib Smith, Esq., M.A., LL.B., Bai^ 
rister at Law. 8vo. 9s. cloth. 



BRABROOK'S NEW IXTORK ON CO-OFBRATION. 

THE LAW and PRACTICE of CO-OPERATIVE or 
INDUSTRIAL and PROVIDENT SOCIETIES; including the 
Winding-up Clauses, to which are added the Law of France on the 
same subject, and remarks on Trades Unions. By Edward W. 
Brabrook, F.S.A., of Lincoln's Inn, Esq., Banister at Law, As- 
sistant-Registrar of Friendly Societies in England. 6s. cloth. 



** A volume vhirh will be very cor- 
dially welcomed by the associations of 
which it treats and by their legal adyi- 
sers." — Law Times, 

"At the present time when so much 
attention is directed towards the working 
of Industrfal and Provident Societies 
and Trades Unions, with all their unen« 
viable notoriety, Mr. Brabrook's little 
work on these societies is opportune, 
and the statistics and information ccm- 



tained in it are valuable and interest- 
ing." — Law Moffonne, 

** The fullness of knowledge is exhi- 
bited throughout this practical unpre- 
tending and handy little book of infor- 
mation for all whom it concerns." — 
Morning Bast. 

** The author speaks with practical 
experience and authority." — Observer. 

** The little volume is comprehensive 
and valuable."— i)r«ic« <^ffie World. 



XiUSHINGTON'S NAVAXi PRIZE XaAW. 

A MANUAL of NAVAL PRIZE LAW. By Godfrey 
LusHiNGTON, of the loner Temple, Esq., Barrister at Law. Royal 
8vo. 10s. 6(/. cloth. 



TROWXSR'8 CHURCH BUIXaDING IiAWS, Continued to 1874. 

THE LAW of the BUILDING of CHURCHES, 
PARSONAGES, and SCHOOLS, and of the Division of Parishes 
and Places. By Charles Francis Trower, M.A., of the Inner 
Temple, Esq., Barrister at Law, late Fellow of Exeter College, Oxford, 
and late Secretary of Presentations to Lord Chancellor Westbury. 
Post 8vo. 9s, cloth. 

The Supplement ma/y he had separately, price Is., sewed. 



** A good book on this subject is calcu- 
lated to be of considerable service both to 
lawyers, clerics and laymen ; and on the 
whole, after taking a survey of the work 
before ns, we ntay pronoance it a nsefal 
work. It contains a great mass of infor- 
mation of essential import to those who 
as parishioners, legal advisers or clergy- 



men are concerned with glebes, endow* 
meats, district chapelries, parishes, eccle 
siasticsl commissions and such like matters* 
about which the public and notably the 
clerical public seem to know but little, but 
which it is needless to sa^ are matters of 
much importance."— ^/tcf/«r#' Jomnutl, 



WIImImB on EVIDENCE^Fonrth Editton. 

AN ESSAY on the PRINCIPLES of CIRCUMSTAN- 
TIAL EVIDENCE. Illustrated by numerous Cases. By the late 
William Wills, Esq. Fourth Edition. Edited by his Son, AlfrbIi 
Wills, Esq., Barrister at Law. 8vo. 10s. cloth. 
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WZGRAM ON IW'ZUaS.— Fourth Bditton. 

An EXAMINATION of the RULES of LAW respecting 
the Admission of EXTRINSIC EVIDENCE in Aid of the INTER- 
PRETATION of WILLS. By the Right Hon. Sir James Wigram, 
Knt. The Fourth Edition prepared for the press, with the sanction 
of the learned Author, by W. Knox Wigram, M.A., of Lincoln's 
Inn, Esq., Barrister at Law. 8vo. lU. cloth. 



** In the celebrated treatise of Sir James 
Wigram, the rales of law are stated, dis- 
cussed and ezplaioed in a manner which 
has excited the admiration of every iodge 
who has had to consult it."— Lord htHgS' 
down, in « Privy Comneil Judgmeutt JiUp 
8/4. 1858. 

" rhere can be no doubt that the notes 
of Mr. Knox Wigram have enhanced the 
value of the worfe, as affording a ready 
reference to recent cases on the subjects 
embraced ox arising out of Sir James 
Wigram*s propositions, and which fre- 



quently give additional savport, and in 
some instances an extension to the original 
text.^'—Xrfiv CkrotueU. 

" Understood as general guides, the 
propositions established by Sir James 
Wigram's book are of the highest value. 
But whatever view may be entertained, 
the book is one which will always be 
highly prized, and is now presented in 
a very satisfactory shape, thanks to the 
industry and intelligence displayed in the 
notes by the present editor."— &/ici(eri' 
Journal and Reporter, . 



COOMBS' SOLICITORS' BOOKKBEPINO. 

A MANUAL of SOLICITORS' BOOKKEEPING : 

comprising practical exemplifications of a concise and simple plan of 
Double Entry, with P'orms of Account and other books relating to 
Bills of Costs, Cash, &c., showing their operation, giving directions 
fur keeping, posting and balancing them, and instructions for drawing 
costs. Adapted for a large or small, sole or partnership business. 
By W. B. Coombs, Law Accountant and Costs Draftsman. I vol* 
8vo 10s 6(/. cloth. 

*«* The various Account Books described in the abow vfork, (he Forms of tcJUeh art 
Copyright^ may he had from the Publishers, at the prices staled in the work at page 274. 



** The author of the above, relying on 
the well-known fact that solicitors do 
not like intricate bookkeeping, has pre- 
sented to that branch of the profession a 
work in which the really superfluous has 
been omitted, and that only which is 
necessary and usefUl in the ordinary 
routine in an attorney's oflSce has been 
retained. He has performed his task in 
a masterly manner, and in doing so has 
given the why and the wherefore of the 
whole system of Solicitors' Bookkeeping. 
The volume is the most comprehensive 
we remember to have teen on the sub- 
ject, and from the clear and intelligible 
manner in which the whole has been 
worked out it will render it unexcep- 
tionable in the hands of the student and 
the practitioner." — Law Magazine. 

" Throughout the pro formd account 
books most of the different matters of 
business which usually arise in a solici- 
tor's office have been passed from their 



commencement to their ultimate con- 
clusion. The bill book contains pre- 
cedents of bills of costs illustrating the 
correspondence between that and the 
disbursement book, and so with the cash 
book, ledger, and other books ; every item 
has its reference and any intricate points 
have been explained, which are merits 
which no other work on the subject 
possesses; indeed so clear do the in- 
structions appear that a tyro of average 
skill and abilities with application could 
under ordinary circumstances open and 
keep the accounts of a business ; and so 
far as we can judge the author has suc- 
ceeded in his endeavour to divest solici- 
tors' bookkeeping of complexity, and 
to be concise and simple without being 
inefficient. We cannot dismiss this 
volume without briefly commenting 
upon the excellent style in which it is 
submitted to the profession.*''> Low 
JoumaL 
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ROBSON'S BANKRUPT XiAW.-ThIrd Edition. 

A TREATISE on the LAW of BANKRUPTCY; 

. containing a full exposition of the Principles and Practice of 
the Law as altered by the Bankruptcy Act, 1869. With an 
APPENDIX of the Statutes, Rules, Orders and Forms. By 
George Young Robson, Esq,, of the Inner Temple, Barrister 

, at Law. Third Edition, thoroughly revised, and with the latest 
decisions. 8vo. (In the Press.) 



HUNT'S BOUNDARIES^ FENCES AND FORESHORES. 
Second Edition. 

A TREATISE on the LAW relating to BOUN- 
DARIES and FENCES, and to the Rights of Property on the Sea 
Shore and in the Bed of Public Rivers and other Waters. Second 
Edition. By Arthur Joseph Hunt, of the Inner Temple, Esq., 
Barrister at Law. Second Edition. 12mo. 12s. cloth. 



"There are few more fertile sources 
of litigation than those dealt with in 
Mr. Hunt's valuable book. It is suffi- 
cient here to say that the volume ought 
to have a larger circulation than ordi- 
narily belongs to law books, that it ought 
to be^found in ev jry country gentleman's 
library, that the cases are brought down 
to the latest date, and that it is care- 
fully prepared, clearly written, and well 
etUted.'* — Latr Magazine. 

** It speaks well for this book, that it 
has so soon passed into a second edition. 
That its utility has been appreciated is 
shown by its success. Mr. Hunt has 
availed himself of the opportunity of a 
second edition to note up all the cases to 
this time, and to extend considerably 
some of the chapters, especially that 
which treats of rights of property on the 
seashore and the subjects of sea walla 



and commissions of sewers."— Zow 
Times. 

** Mr. Hunt chose a good subject for 
a separate treatise on Boundaries and 
Fences and Rights to the Seashore, and 
we are not surprised to find that a 
second edition of his book has been 
called fo>. The present edition contains 
much new matter. The chapter espe- 
cially which treats on rights of property 
on the seashore, which has been greatly 
extended. Additions have been also 
made to the chapters relating to the 
fencing of the property of mine owners 
and railway companies. All the cases 
which have been decided since the work 
first appeared have been introduced in 
their proper places. Thus it will be 
seen this new edition has a considerably 
enhanced value." — Solicitor^ Journal, 
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Oke*s Laws as to Licensing Inns, &c. Second Edit 1874 ; 

containing the Licensing Acts, 1^*72 and 1874, and the other Acts 
in force "as to Ale-houses, Beer-hoases, Wine and Refreshment- 
houses, Shops, &c., where Intazicating Liquors are sold, and 
Billiard and Occasional Licences. Systeniaticolly arranged, with 
Explanatory Notes, the authorized Forms of Licences, Tables of 
Otfences, Index, &c. By George C. Oke, late Chief Clerk to the 
Lord Mayor of London. Second Edition, by W. C. Glen, Esq., 
Barrister at Law. Post 8vo. 10s. cloth. 



" It is 8uperfluou» to recommend any 
work on magisterial law which bears the 
name of Mr. George C. Oke on the title 
page. That gentleman's treatises are 
standard authorities, and they deserve 
the esteem in which they are held. Mr. 
Oke is not only a well-read anit indus- 
trious author, but he has a long and 
first-class experience in the administra- 
tion of magisterial law. We are sure 
that lawyers who have licensing cases, 
and magistrates who have to administer 
the new act, will be very glad to hear 
that Mr. Oke has published a treatise 
on the subject. This treatise, which 
Mr. Oke modestly describes as little, is a 
comprehensive manual. The law is cited 
in a manner easy of reference. There are 
explanatory notes, a table of forms, some 
of them original, a table of offences, and 
a copious index. Mr. Oke also gives a 
very clear exposition of the much dis- 
puted sections 45 and 46 of the new 
Licensing Act." — Law Journal. 

** Mr. Oke has lately brought out by 
far tlie best editiun of the act, or perhaps 
we should say a treatise on it. Every- 
thing appears to be given which can 
by possibility be required, and the forms 
are abundant"— Zcw Times, 



** The arrangement In chapters by 
Mr. Oke seems to us better than the 
plan pursued by the authors of the rival 
work ; and we think that Mr. Glen has 
done well to leave in many cases a con- 
cise statement of the effect of the legisla- 
tion repealed by the late act. He also 
gives a useful list of places beyond the 
metropolitan district and in the police 
district."— ^oZtct^ors' Journal. 

" Messrs. Butterworth have judi- 
ciously confided the task of revision to 
the pen of Mr. Cunningham Glen ; the 
whole Is comprised in a well got up 
volume of 353 pages. Both the table of 
contents and the index are capitally 
arranged, and afford ejvery facility for 
reference." — Breicer^ Ouardian. 

'* We can pronounce a favourable 
opinion with a clear conscience, and that 
verdict is, that, for fulness, perspicuity, 
careful Indexing, and exhaustive treat- 
ment of dubious and debateable points, 
this neatly printed volume is the most, 
comprehensive, convenient and reliable 
digest of the often indigestible licensing 
laws that has yet appeared." — Licensed 
Victualler^ Oazette. 



Oke*s Magisterial Synopsis; a Practical Guide for 

Magistrates, their Clerks, Attoniies, and Constables ; Summary 
Convictions and Indictable Offences, with their Penalties, Pimish- 
ments, Procedure, &c.; being alphabetically and tabularly arranged: 
with a Copious Index. Eleventh Edition^ much enlarged. By 
George C. Oke, late Chief Clerk to the Lord M^yor of London. 
In 2 vols. 8vo. cloth. 

by him on the legal profession, the 
magistracy, and the whole community 
by his Synopsis, which now, as on a for- 
mer occasion, we venture to designate as 
the standard guide of the magisterial 
bench, and the indispensable companion 
of every justice of the peace."— Zaw 
Journal, 



" We earnestly recommend to the 
higher classes of this country Mr. Oke's 
Synopsis, not as a mere reference index 
or dictionary to be snatched up at a 
moment of pressing need, but as a sub- 
ject of quiet (>tudy. In conclusion, we 
beg to tender our warmest thanks to 
Mr. Oke for the immense boon conferred 
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Oke's Magisterial Eormnlist; being a Complete Collec- 
tion of Forms and Precedents for practical use in al) Cases out of 
Quarter Sessions, and in Parochial Matters, by Magistrates, their 
Clerks, Attornies and Constables. By George C. Oke, Author of 
"The Magisterial Synopsis,*' &c. Fifth Edition^ enlarged and 
improved. By Thomas W. Saunders, Esq., Barrister at Law, 
Recorder of Bath. In 1 vol. 8vo. (In the Press.) 

Oke's Handy Book of the Game Laws ; oontaining the 

whole Law as to Game, Licences and Certificates, Poaching Preven- 
tion, Trespass, Rabbits, Deer, Dogs, Birds and Poisoned Grain 
throughout the United Kingdom. Systematically arranged, with the 
Acts, Decisions, Notes, Forms, Suggestions, &c. By Georoe C. Oke, 
A iithor of * ' The Magisterial Synopsis," &c. Third Edition* 1 2mo. 

{In the Press.) 

Cke's Fishery Laws; comprising Private and Salmon 
Fisheries in England. By J. W. Willis Bund, Esq., Barrister 
at Law. 1 vol. post 8vo. 

Oke's Law of Tnmpike* Roads ; comprising the whole 

of the General Acts now in force, including those of 1861 ; the Acts 
as to Union of Trusts, for facilitating Arrangements with their 
Creditors ; as to the interference by Railways with Roads, their Non- 
repair, and enforcing Contributions from Parishes, &c., practically 
arranged. With Cases, copious Notes, all the necessary Forms, and 
an elaborate Index,' &c. By Gborgb C. Oke. Second Edition, 
12mo. 18«. cloth. 

** All Mr. Oke's works are well done, for the guidance of magistrates and 
' and his * Turnpike Laws ' is an admirable legal practitioners in country districts." 
specimen of the class of books required —Solicitor^ Journal, 
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PublisJud on the morning of the teoond day defter ea<A respectiw Fituil Examination in 
JHilarVt Eatter, Trinity and Miehaelmat Terms^ in each year. Each Number price !«., 
by poet Is, Id. ; or annual eubecriptton, payable in advaneet Ae., by poet 4«. 4d, All 
l)ack numben may be had. 



No. XXIV.— Trinity, 1875. 

I. The Stitote of Utes, ooDtfnaed. II. Digest of Cases, lit. Intermediate Examination, Easter 
Term, 1876: Qnestioos and Answers. IV. final Evamlnatton, Trinity Term, 187<: Qaesttons aod 
Answers. V. A New Law Dictionary. VI. Correspondence abd Notices. 

No. XXIIL— Easter, 1875. 

I. The Statnte of Uses. II. Th^ Statutes of 1874 (Third Notice). III. Digest of Case*. IV. Inter- 
mediate Examlnaiiun, Hilary Term, 167&: Questions and Answerk. V. Final Bxaoiiuatlon, Easter 
Term, 187ft : Qaesik>ns and Answers. VI. Correspondence and Notices. 

No. XXII.— Hilary, 1876. 

I. The Statute of Fraods In relation to Coniracu of Sale : Sale v. Lambert, and Potter «. Daffieid. 

II. The Statutes of 1874 (Second Notice). III. Dlitesi of Cake*. IV. iniermediate EaaminaUon, 
Michaelmas Term, 1674: Qtte»tloi>s and Answers. V. Final Examination, Hilary Term, I87A: Qtae*- 
tions and Answers. VI. Notice of Intermedjaie Examinations fur lH7ft. VII. Correspondence, Ike. 

No. XXI.— Michaelmas, 1874. 

I. The Statutes of 1874 (First Notice). II. Digest of Cases. III. Intermediate Ex- 
aminatioo. Trinity lerm, 1B74: Questions and Answers. IV. Final Examination, 
Michaelmas Term, 1874: Qnestioos and Answers. V. Reviews of fiooks. Vi. Corre- 
spondence and Notices. 

No. XX.— Trinity, 1874. 

I. Leg[islative Prospects of the Session. II. Digest of Cases. III. Intermediate Ex> 
amiuation, Easter Term, 1874: Questions and Answers. IV. Final Examination. Trinity 
I'eru, 1874: Questions and Answers. V. Reviews. VI. Correspondence and Notices. 

No. XIX.— Easter, 1874. 

I. Leadinar Cases, continued. II. Digest of Cases. IK. IntermeHiate Examination, Hilary Term, 
1874: Questions aud Answers. IV. fuial ExamiiiaUon, E«*ter Term, 1674: Questions and Answers. 
V. Review : Seventh Edition of Stepben's filaciutone'* Commentaries. VI. Correspondence, &c. 

No. XVm.— Hilary, 1874. 

I. Statutes of 1873 (Second Notice including the Supreme Court of Judicature Act 
and subsequent Statutes). IT. Digest of (Jases ill. Intermediate Examination. 
Michaelmas 'J'erm, 1873: Questions and Answers. IV. Final Examination, Hilary 
Term, 1874: Questions and Answers. V. Correspondence au'd Notices. 

No. XVII.— Michaelmas, 1873. 

I Leading Cases (Note by the Editor). II. Statutes of 1873 (First Notice). III. 
Digest of Cases. iV. Intermediate Examination. Irinitv Term, 1873: Questions and 
Answers. V. Unal KxaminAtion, Michaelmas !erro, 1873: Questions and Answers, 
yl. Nutice of liuernittuiaie Lxam'natioo for 1874. Vll. Reviews of Books. Vlll. 
Law dtudent's Societies. IX. Correspondence.. 
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TBS LAW BZAMZNATION JOURNAZt-eonttnned. 

No. XVL^Trlnlty, 1873. 

1, The Stadr of the Law, concluded. II. Leading Caae* : Spencer's Caw, continaed. III. DIgeit of 
Caaea. f V. Intermediate Examination, Eaiter, i«73 : Qufstiona anl Auswera. V. Final Examina* 
tion, TrinUy, I87S: Queftlons and Anawers. VI. A Review i Kelly'a Drafinnan. VII. Correa- 
pondenoeand Notioea. 

No. XY.— Easter, 187S. 

I. The Study of die Law, continued. 11. Analjtis of Leading Caara. III. DIgeat of Caaea. IV. In- 
termediate Examination, Hilary Term, 1873 : Queationa aud Anawen. V. Final Examination, 
Eakter Tera, 1873: Qneationa and Anaweca. VI. Correapondence uid NoClcea. 

No. XIV.— HUuy, 1873. 

I. The Stndy of the Law, contiDued. U. Digeatof Caaca. III. Intermediate Examination, Micbael- 
jnaa Term, I87t: Questtooa and Anawera. IV. Final ExaminatloD. Hilary Term, 1873: Queationa 
and Aukwera. V. Revlewa. VI. Anawera to Correapondenta and Notioea. 

No. XIII.— Michaelmas, 1872. 

I. Public Proaecotora, concluded. II. TheStatuteaof 1873. III. Digeatof Caaea. IV. Intermediate 
Examin^ion, Trinity Term, 187S: QuMtiona and Anawera. V. noal Examination, Mlcha4>lmaa 
Term, 1873: Queationa and Anawerai VL lleviewa. VII. Anawera to Correapondenta and Aotioea. 

No. XII.— Trinity, 1872. 

L Public Proaecatora, continued. IL Study of the Law. continued. II . Digeatof Caaea. IV. Inter- 
medlateExamination(BaatfrTerm,1872)QueatloniiandAnawera. V. Fiual Examination (Trinity Term, 
1879) Queationa and Anawera. VL Law StudenU Congreaa, Birmingham: Law ExaniioatinnH. VILA 
Review : Hunt*a Law of Fraudulent Conveyancea and Bilia of Sale. VIIL Anawera to Correapondenta. 

No. XI.— Easter, 1872. 

L The Study of the Law. IL Leglalattve Proapecta of the Seaalon : Married Women*! Property Act 
Amendment Bill : Imperial Court of AppeaL III. DIgrat of Caaea. IV. Intermediate Examination 
Queauona and Anawera (Hilary Term, 1872). V. Final Examination Queationa and Aukwera (Batter 
Term, 1878). VI. Anawera to Correapondenta. 



No. X.— Hilary, 1872. 

L Notice .of the late Editor. IL The Study of the Law. in. Digeatof Caaea. 
amination Qneationa and Anawera (Michaelmaa, 1871). 
(Hilary, 1873). VL Anawera to Correapondenta. 



IV. Intermediate Fjc- 
V. Final Exaaplnation Queationa and Anawera 



No. IX.— Michaelmas, 1871. 

L On Examinational IL The Solved of Public Proaecutora,continue'l. IIL Digeatof Caaea IV. Inter- 
mediate Examination Queationa on Cbltty, Wllllama and Smith (Trinitv, 1871 ), with Anawer*. V. Final 
Examination Queationa and Anawera (Mfciiaelmaa Term, 1871). VL Revlewa of Rooka. VIL An»wera 
to Correapondenta 



No. VIII.— Trinity, 1871. 

I. How Mr.Manafleld Denman 

the Editor. IV. Intermediate Examination 

V. l-iual Examination Queationa and Anawen (Triniiy, 1871). 



I. On the Neoeaaity of providing a Public Proaecutor: by the Editor. 

Saa«edhla'*Final:'^byE.H. IH. OiReatofCavea. Note by 
iieailona aud Anawera (Eatter, 1871). 
\L Correapondence, ice 

No. VII.— Easter, 1871. 

L Some Remarkaon (he MarriedWomen*aProperiy Act, 1870: bytheEditor. IL Digeatof Important 
Legal Uedaioua. HI. Intermediate Rxamiua>lou QoeMlona and Anawera (Hilary, 1871). IV. Final Ex- 
amination Que»tiona and Anawera (Eakter, 1871). V. Reviewa of New Booka. VL Correapondence. 

No. VI.— Hilary, 1871. 

L Oar Jury Svatem : by the Editor. IL DIveat of important Le«al Dedalona. IIL Intermediate 
Examination Queationa aud Anawera (Michaelmaa, 1870X IV. Final Examination Queationa and 
Auawera (Hilary, 1871). V. Reviews of New Booka. VI. Correapoudence. 
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Copies of Vol. I. of the Law Examination Journal, containing 
1^08, 1 ^0 14, with full Indexes and Tables of Cases cited, may 
nofc he had, price 16«. hound in cloth. 



THE 
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STUDENT'S LITERARY MAGAZINE. 

Edited by JAMES ERLE BENHAM, 
Formeilji of King's College, London ; Author of ** The Student's Examination Oaide,** Sic 

Complete In Eighteen Ifumbere, and now to be had complete in 1 Vt^. Svo^ price ISs. doth. 

Nos. L to XVIII., containing the following Articles by the 
Editor, maj still be had, price Is. each, by post 1^. Id, 

" The Imperfections of the Orthography of the English Language." 
" Lectures on the Origin of the Enghsh Language." " What Endow- 
ments are essential to those aspiring to become Barristers and Solicitors?" 
" The Study of the English, French and Latin Languages." " How to 
become an Orator; with Selections from the Speeches of Lord Brougham, 
Pitt, Curran, Daniel 0*Conne11, the late Earl of Derby, Mr. Gladstone, 
Mr. Disraeli, and others." " How many Hours a Day do you recom- 
mend me to study ?" " The Improvement of the Memory.", ** What 
leads to Success in Life?" *' Brains; Quantity or Quality." "The 
Power of Imagination." '*The Amalgamation of the Two Branches' of 
the Profession." ** The Advantage of Education.'* " Common Sense." 
"The New Jury Bill." " L,adies as Lawyers!" "Psychological 
Enquiries." " Eminent Lawyers." ** Rhetoric." " Quotations by 
Authors and Advocates." " Men of Genius deficient in Conversation." 
" The Choice of a Profession, and its Influence on the Mind." " The 
Incorporation of the Inns of Court and the proposed Law University." 
•* Orthography of Proper Names." " Absence of Mind." " A Pre- 
dilection for One Author." "Accommodation for Liiw Students in 
Courts of Justice." " The School Boasd." " Inequalities of Genius." 
" Mysterious Personages." " Synopses of leading Authors, Statesmen, 
Poets, and Philosophers, and Ancient Classical Writers." '* Memoirs 
of Charles Dickens, the late Lord'Lytton, and John Stuart Mill." 

Besides other Articles, Reviews, &c. &c. 

Copies of Vol. /. of The Preliminary Examination Jowrrial, con- 
taining Noi, I. to XVIII., incIv-Hve, with full Indexes, 4'c,,may 
be had, price 18«. cloth, 

THE BAR EXAMINATION JOURNAL. 

THE BAR EXAMINATION JOURNAL, containing 
the Examination Papers on all the subjects, with Answers, set at the 
General Examination for Call to the Bar. Edited by A. D. Tyssen, 
B.C.L., M.A, of the Inner Temple, and Sir R. K.W1LSON, Bart.,M.A, 
of Lincoln's Inn, Barristers- at- Law. Published in Numbers, 8vo., Ss. 
each, by post, 3«. Irf., after the respective Examinations for Calls to 
the Bar in each year. Nos. 1, 2, 3, 4, 5, 6, 7, 8, 9 and lOj Trin. 
1871 to Trin. 1875, both inclusive, may now be had. 

*♦* Copies of Vol, 7. of the Bar Examination Journal, containing Nbs. 
1 to 6, complete with Indexes, ^c, may be had, price ISs. cloth. 
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QLEN'B POOR LAW ORDERS.— Seventh Edition. 

The GENERAL CONSOLIDATED and other ORDERS 
of the POOR LAW COMMISSIONERS and the POOR LAW 
BOARD ; with explanatory Notes elucidating the Orders, Tables of 
Statutes, Cases and Index to the Orders and Cases. By W. C. Glen, 
Esq., Barrister at Law. Seventh Edition. Post 8vo. 21$. cloth. 



WILLIAMS ON PLEADING AND PRACTICE. 

An INTRODUCTION to the PRINCIPLES and 
PRACTICE of PLEADING in the SUPERIOR COURTS of 
LAW, embracing an outline of the whole Proceedings in an Action 
at Law, on Motion, and at Judges' Chambers; together with the Rules 
of Pleading and Practice, and Forms of all the principal Proceedings. 
By Watkin Williams, M.P., of the Inner Temple, Esq., Barrister 
at Law. 8vo. 12s. cloth. 



s 



Mr. Williams has undertaken a work re- 
.uiring great care in its treatment ; bat we 
lave no hesitation in saying that he has 
brought to bear on his task powers of ar» 
raugenient and clearness of expression of 
no ordinary character^ and has produced 
a work creditable tu himself and useful to 
the Profession. For the Student especially 



the book has features of peculiar value, 
it is at the same time scientific and prac- 
tical, and throughout the work there is a 
judicious union of general principles with 
a practical treatment of the subject, illus- 
trated hy forms and examples of the main 
proceedings."— Ji(ri«<. 



FRV'S SPECIFIC PERFORMANCB OF CONTRACTS. 

A TREATISE on the SPECIFIC PERFORMANCE 
of CONTRACTS, including those of Public Companies. By Edward 
Fry, B.A., of Lincoln's Inn, Esq., Barrister at Law. 8vo. 16«. cloth. 



** Mr. Fry*s work presents in a reason- 
able compass a large quantity of modem 
learning on the subject of contracts, with 
reference to the common remedy by specific 
performance, and will thus be acceptable to 
the profession generally."— Xrfiv Cnrouicle, 

"There is a closeness and clearness in 
its style, and a latent fulness in the expo- 
sition, which not only argue a knowledge 



of the law, but of those varying circum- 
stances in human society to which the law 
has to be Applitd.**— Spectator, 

** Mr. Fry's elaborate essay appears to 
exhaust the subject, on which he has cited 
and brought to near, with great diligence, 
some 1.500 cases, which include those of 



the latest 
Review, 



reports.">-£a0 Maga%%n$ mud 



PHILIiIFS'S LAW OF LUNACY. 

THE LAW CONCERNING LUNATICS, IDIOTS, 
and PERSONS of UNSOUND MIND. By Charles P. Phillips, 
M.A., of Lincoln's Inn, Esq., Barrister at Law, and Commissioner in 
Lunacy. Post 8vo., 18s. cloth. 

** Mr. Phillips has, in his very com- present law, as well as the practice 
plele, elaborate and useful volume, pre. relating to lunacy." Lam Magazine and 
sented us with an excellent view of the Review, 
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LAW WORKS PUBLISHED BY 



W&ZGHT OM TBB ZiAW OF OON8PIRAOY. 

THE LAW of CRIMINAL CONSPIRACIES and 
AGREEMENTS. By R. S. Wriq ht, of the Inoer Temple, Barrister 
at Law, Fellow of Oriel Coll., Oxford. 8iro. 4«. cloth. 



** It is with great pleasure that ve 
Botiee this short bat rery able and 
thorough work. It shows not merel/ un- 
sparing and well directed research, but 
a power of discrimination and analysis 
of which it is rarely our good fortune to 
meet with, and its matter is conyeyed in 
language equally remote firom the dry 
and withered style of the ordinary text- 



book, and from, the oracular diction in 
which too many of the modem school of 
Jurisprudence enshrine their fine ideas.* 
— SoUcitor^ Journal. 

" Looking at this work from a purely 
legal point of view, we haye no hesitation 
in according it very high praise."^ 
Spectator, 



CHITTY, Jvn., PRECBDENTS IN PLEADING.--3rd Edition. 

CHITTY, JuN., PRECEDENTS in PLEADING; with 
copious Notes on Practice^ Pleading and Evidence, by the late 
Joseph Chittt, Jun., Esq. Third Edition. By the late Tomfsos 
Chittt, Esq., and by Lbofric Temple, R. G. Williams, and 
Charles Jeffery, Esqrs., Barristers at Law. Complete in one voL 
royal 8vo. SSs. cloth. 



LOVSSV'S LAW OF MASTERS AND ^tTORKMEN. 

The LAW of ARBITRATION between MASTERS and 
WORKMEN, as founded upon the Councils of Conciliation Act of 
1867 (30 &31 Vict. c. 105), the Master and Workmen Act (5 Gea 
4, c. 96), and other Acts, with an Introduction and Notes. By 
C. W. LovEsr, Esq., of the Middle Temple, Barrister at Law. 
12mo. 4y. cloth. 
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Supreme Appellate Jurisdiction. A Speech delivered 

in the House of Lords on the Uth June, 1874. By the Right Hon. 
Lord O' Hag AN. 8vo. U, sewed. 

The Law and Facts of the Alabama Case, with Reference 

to the Geneva Arbitration. By James O'Dowd, Esq., Barrister at 
Law. Svo, 2«. sewed. 

A Letter to the Right Hon. the Lord High Chancellor 

concerning Digests and Codes. By William Richard Fisber, of 
Lincoln's Inn, Esq., Barrister at Law. Boyal 8vo. Is, sewed. 

Gray's Treatise on the Law of Costs in Actions and 

other PROCEEDINGS in the Courts of Common Law at West- 
minster. By John Gray, Esq., of the Middle Temple, Barrister at 
Law. SvQ. 2ls. cloth. 

*•* This Work embraces the whole modem Imw and Practice of Costs, including the 
important provisions of the Common Law Procednre Act and Rules, 1852* and the 
recent Statutes affecting the Jurisdiction of the County Courts, 

Polling's Practical Compendinm of the Law and ITsage 

of MERCANTILE ACCOUNTS; describing the various Rules of 
Law affecting them, the ordinary Mode in which they are entered 
in Account Books, and the various Forms of Proceeding, and Rules 
of Pleading, and Evidence for their Investigation, at Common Law, 
in Equity, Bankruptcy and Insolvency, or by Arbitration. With a 
SUPPLEMENT, containing the Law of Joint Stock Companies' 
Accounts, under the Winding-up Acts of 1848 and 1849. By 
Alexander Pulling, Esq. of the Inner Temple, Barrister at Law. 
12mo. 9s, boards. 

Hamers International Law.— International Law in con- 
nexion with Municipal Statutes relating to the Commerce, Rights and 
Liabilities of the Subjects of Neutral States pending Foreign War ; 
considered with reference to the Case of the "Alexandra," seized 
under the provisions of the Foreign Enlistment Act. By Fei^ix 
Harorave Hamel, of the Inner Temple, Barrister at Law. Post 8vo. 
8«. sewed. 

Keyser on the Law relating to Transactions on the 

STOCK EXCHANGE. By Hbnry Keyser, Esq., of the Middle 
Temple, Barrister at Law. 12mo. 8«. cloth. 
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Onmey's System of Short Hand, as used by both Houses 

of Parliament. Seventeenth Edition, revised and improved. 12mo. 
3«. 6d. cloth. 

" Ourney's U, we believe, admitted to be the best of the many syttems." — Law Timet, 

A Memoir of Lord Lyndhurst By 'William Sidney 

Gibson, Esq., M.A., F.S.A., Barrister at Law, of Lincoln's Inn. 
Second edition, enlarged. 8vo. 2$, 6d, cloth. 

A Memoir of Mr. Justice Talfourd. By a Member of the 

Oxford Circuit. Reprinted from the Law Magazine. 8vo. Is, sewed. 

Bemarks on Law Beform. By George W. M. Dale, of 

Lincoln's Inn, Esq. 8vo. Is. 6^^. sewed. 

Civil Service of India— Svo. Is. sewed. On Reporting 

CASES for their Periodical Examinations hy Selected Candidates for 
the Civil Service of India. Being a Lecture delivered on Wednesday, 
June 12, 1867, at King's College, London. By John Cutler, B.A., 
of Lincoln's Inn, Barrister at Law, Professor of English Law and 
Jurisprudence, and Professor of Indian Jurisprudence at King's Col- 
lege, London. 

Blayney's Practical Treatise on Life Assurance. Second 

Edition. By Frederic Blayney, Esq. 12mo. 7s. boards. 

The Laws of Barbados. (By Authority.) Royal Svo. 21*. cloth. 
Fearce*s Guide to the Bar and Inns of Court.— A Guide 

to the Inns of Court and Chancery; with Notices of their Ancient 
Discipline, Rules, Orders and Customs, Readings : together with the 
Regulations of the Four Inns of Court as to the Admission of Students, 
Keeping Terms, Lectures, Examination, Call to the Bar, &c. By 
Robert R. Pbarce, Esq., of Gray's Inn, Barrister at Law. 8vo. 
Ss, cloth. 

Baker's Practical Compendium of the Becent Statutes, 

CASES, and DECISIONS affecting the OFFICE of CORONER, 
with Precedents of Inquisitions, and Practical Forms. By William 
Baker, Esq., one of th^ Coroners for Middlesex. 12mo. 7s. cloth. 
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Oreening'8 Forms of Declarations, Pleadings and other 

PROCEEDINGS in the Superior Courts of Common Law, with the 
Common Law Procedure Act, and other Statutes ; Tahle of Ofiicers' 
Fees; and the New Rules of Practice and Pleading, with Notes. By 
Henry Greening, Esq., Special Pleader. Second Edition. 12mo. 
lOs, 6d, boards. 

Browne's Practical Treatise on Actions at Law, em- 
bracing the subjects of Notice of Action; Limitation of Actions; 
hecessary Parties to and proper Forms of Actions, the Consequence 
of Mistake therein; and the Law of Costs with reference to Da- 
mages. By Rowland Jay Browne, Esq., of Lincoln's Inn, Special 
Pleader. 8vo. 1 6«. boards. 

Deane*8 Law of Blockade, as contained in the Judgments 

of Dr. Lushington and the Cases on Blockade decided during 1854. 
By J. P. Deane, D.C.L., Advocate in Doctors' Commons. 8vo. lOx. cl. 

Linklater's Digest of and Index to the New Bankruptcy 

Act, and the accompanying Acts of 1869. By John Linklatbr, 
Solicitor. Second Edition. Imperial 8vo. 3s. 6d. sewed. 

Pothier*s Treatise on the Contract of Partnership, 

Translated from the French, with Notes, by O. D. Tudor, Esq., Bar- 
rister at Law. 8vo. 5s. cloth. 

Norman's Treatise on the Law and Practice relating to 

LETTERS- PATENT for INVENTIONS. By John Paxton 
Norman, M.A., of the Inner Temple, Barrister at Law. Post 8vo. 
75. 6d, cloth. 

Francillon's Law Lectures. Second Series. Lectures, 

ELEMENTARY and FAMILIAR, on ENGLISH LAW. By 
James Francillon, Esq., County Court Judge. First and Second 
Series. 8vo., 8$. each, cloth. • 

Foreshore Bights. Beport of Case of Williams v- Nichol- 
son for removing Shingle from the Foreshore at Withemsea. Heard 31st 
May, 1870, at Hull. 8vo. Is. sewed. 
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A Treatise on the Law of Slieriff, with Practical Formfe 

and Precedents. By Richard Clarke Sewell, Esq., D.C.L., Bar- 
rister at Law, Fellow of Magdalen College, Oxford. 8vo. 1/. Is. 

Dwyer'8 Militia £aw8 and Begnlations. A Compendium 

of the PRINCIPAL LAWS and REGULATIONS relating to the 
MILITIA of QREAT BRITAIN and IRELAND. By Edward 
Dv^YER, B.A., of Lincoln's Inn, Esq., Barrister at Law. 12mo. 5s, 6d. 

Drainage of Land: How to procnre OntfiEdls by ITew 

Drains, or the Improvement of Existing Drains, in the Lands of an 
Adjoining Owner, under the Powers contained in Part III. of the Act 
24 & 25 Vict., cap. 133, 1861 ; with Explanations of the Provisions, 
and Suggestions for the Guidance of Landowners, Occupiers, Land 
Agents and Surveyors. By J. Wm. Wilson, Solicitor. 

Feame's Chart, Historical and Legigraphical, of Landed 

Property in England, from the time of the Saxons to the present ^ra, 
displaying at one view the Tenures, Modes of Descent and Power of 
Alienation of Lands in England at all times during that period. On a 
sheet, colored, 6s. ; on a roller, 8«. j 

Speecli of Sir E. Palmer, CLC, M.F., at the Annual 

Meeting of the Legal Education Association in the Middle Temple ! 
Hall, 1871, with a Report of the Proceedings. 8vo. U. sewed. 

Law Students. Full Beport of tl^e Froceedingpi of the 

First General Congress of Law Students' Societies. Held at Birming* 
ham 21st and 22nd May, 1872. 8vo. 2s. sewed. 

Legal Education : By W. A. Jevons. A Paper read at 

the Social Science Congress at Leeds. 1871. 8vo. 6d. sewed. 

The Ancient Land Settlement of England. A Lecture 

delivered at University College, London, October 17th, 1871. By 
J. W. Willis Bund, M.A.^ Professor of Constitutional Law and History. 
8vo. Is, sewed. . 

Field's Law relating to Curates. The Law relating to 

PROTESTANT CURATES and the RESIDENCE of INCUM- 
BENTS or their BENEFICES in ENGLAND and IRELAND. 
By C. D. Field, M.A., LL.D., of Her M^esty»s Bengal Civil Service; 

Author of the Law of Evidence in India, &c. Post fivo. 6s, cloth. 
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i&cclestiasstical Hab). 

The Case of the Eev. G. C. Gorham against the Bishop 

of £xeter, as heard and determined by the Judicial Committee of the 
Privy Council on appeal from the Arches Court of Canterbury. By 
Edward F. Moore, M.A., Barrister at Law, Author of Moore's Privy 
Council Reports. Boyal 8vo. Ss. clo^h. 

Coote's Practice of the Ecclesiastical Conrf s, with Forms 

and Tables of Costs. By Henry Charles Coote, Proctor in Doctors' 
Commons, &c. One thick Vol. 8vo. 28«. boards. 

Bnrder v. Heath. Judgment delivered on Kovember 2, 

1861, by the Right Honorable Stephen Lu8HINGTON,D.C.L.. Dean of 
the Arches. Folio, Is. sewed. 

The Law relating to Bitualism in the United Chnrch of 

England & Ireland. By F. H. Hamel, Esq., Barrister at Law. 12ino. Is, 
sewed. 

Archdeacon Hale's Essavonthe TTnion between Chnrch 

and STATE, and the Establishment by Law of the Protestant Re- 
formed Religion in England, Ireland and Scotland. By W. H. H alb, 
M. A., Archdeacon of London. 8vo. 1«. sewed. 

Judgment of the Privy Conncil in the Case of Hebbert 

r. Purchas. Edited by Edward Bullock, of the Inner Temple, 
Barrister at Law. Royal 8vo. 2$. 6d, 

Judgment delivered by Bieht Hon. Lord Cairns on behalf 

of the Judicial Committee ot the Privy Council in the Case of Mar-tin 
V. Mackonochie. Edited by W. Ernst Browning, Esq., Barrister 
at Law. Royal Svo. 1«. 6d. sewed. 

Judgment of the Eight Hon. Sir Bobert J. Fhillimore, 

Official Principal of the Court of Arches, with Cases of Martin v. ' 
Mackonochie and Flamank v. Simpson. Edited by Walter G. F. 
Phillimore, B.A., of the Middle Temple, &c. Second Edition, 
Royal Svo. 2s, 6d. sewed. 

The Jndgnnent of the Dean of the Arches, also the Judg- 
ment of the PRIVY COUNCIL, in Liddell (clerk) and Home and 

others against Westerton, and Liddell (clerk) and Park and Evans 

against BeaL Edited by A. F. Bayford, LL.D. Royal 8vo., 3s. 6d, 

sewed. 

The Case of Long v. Bishop of Cape Town, embracing the 

opinions of the Judges of Colonial Court hitherto unpublished, together 
with the decision of the Privy Council, and Preliminary Observations 
by the Editor. Royal 8vo., 6«. sewed. 

Schomberg*s Acts for the Commntation of Tithes in 

England and Wales ; with Notes, Observations, and an Epitome of the 
LawofTithes. 2nd. Ed. ByJ.T.ScHOMBERa,Esq.,Q.C. 12mo.7«.6^.cl. 

The Law of the Bnilding of Chnrches, Parsonages and 

Schools, and of the Division of Parishes and Places— con tinned to 1874. 
By Chas. Francis Teoweb, M.A., Barrister at Law. Post Svo. ds. cl. 

The History and Law of Chnrch Seats or Pews. By 

Alfbed Heales, F.S.A., Proctor in Doctors* Commons. 2 vols. Svo. 
Ws. cloth. 

A Practical Treatise on theLawof Advowsons. By J. Mire. 

HOUSE, Esq., Barrister at Law. Svo. 14«. boards. 
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PBEPABIMQ FOB PUBLICATION. 

A Conoiae Law Dictionary. By H, N. Mozlet, m.a., Barrisier 
The Seventli Edition of the Practice in Common Form of 

tb« ProSaw Divlilon of Het il»|«lj'. High Coutl of JuhIm. Bj HtM.r 
Ch»»i.k. Cooti, F B,A.. Pioclor in Doclor.' Commont. In 1 vol. 8*0. 

Oko'B Magiiterial Formoliat Fifth Edition. Hy Thohab w. 

SiuiDKki, £(q., Guilitn at L», Recoidsr of Bith. lolToLavo. 
Oke'fl Gams Laws. Third Gdition. In post 6to. 
Oke's Fishery Laws. Second edition. ByJ. W.WiLLW BuMD, 

TIlo Third Edition of Bobaon's Law and Practice in 
The Fourth Edition of Starkie's Law of Blander and Libel, 

Bj K, C. F<.tE>BD, Eiq. BuiiilerilLiw. In t td!. Sio. 

A Collection of Kortoage Precedents and Decrees ; intended 

u ■ Cotnpnnlnn Work Id tbc CeneiBl Law of Uortgnge. Bf W. S. FlIHEIt, Eiq., 

The Third Edition of the Law of Hortgage, and other 

Securiliei.upon Fzofttly. By Wii,i,iiii Richikd Piiuim, ot Lincoln'! Inn, 
£>q., BuHiier it Law. In I roll, royil kto. 

TheThirdEditionofaien'eLawofHighwayB. ZnSvo. 



Imprinted at London, 

nvmher Seuen in Flete streie wit/iin Temple barre, 

whvluin ihe eigne of the HanHe iiiiH starre, 

and the Hovse where lined Richard Tottel, 

ptintra bB Sptcfsl vstinti ot tfie bofcea at \%t Conmon Utat 

in tl>e «euerHl reigns of 

Kn^ Edw. VI. and of the qvenet Marye and Eli$abetk. 
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THE 



PKACTICAL LINGUIST SERIES. 

GERMAN-FRENCH-ENGLISH. 



These Works are so arranged as to ensure to the Student the most rapids and at 
the same time the most thorough acquisition possible of a Language. The 
Student has placed befcrj him— first, each word ; secondly, each form of 
CONSTRUCTION ; and thirdly, bach grammatical rule, in the order of its 
actual practical importance. 



GERMAN. 

" We have no hesitation in characterisinir 
this as, in many respects, a remarkable work. 
... On the whole, we strongly recommend 
the work, though it must of course be put 
to the test of practice ; and we shall be sin- 
cerely glad to learn that the plan is as uood 
in the i)ractical workiiig as it certainly ap- 
pears in theory, and that it may soon come 
into extensive use." — {Educational Times, 
October, 1870.) 

" Whilst Mr. Nasmith's methofl is just as 
'practical' as Ollendorff's, it is not so re- 
pulsive to the literary taste. Mr. Nasmith 
has also struck upon the discovery of what 
he calls the ' numerical value' of words -a 
discovery that may soon revolutionize the 
teaching of languages in our schools." — 
(Quarterly Journal of Education, July, 
1872.) 

"So far as we are able to ascertain, no 
system exists which demands of the learner 
8uch small pains, or which exhibits so much 
labour undertaken on the part of the author, 
in order to spare the time and energy of his 
XiXX^W."— {Educational Review, Jan. 1871.) 

** With Mr. Nasmith's assistance a man 
could read, write, and speak German in ten 
months. We sincerely hope the plan will 
meet the recognition it deserves." — (77*^ 
Freeman's Journal, Dublin, September, 
1870.) 

" This is really an original Introduction to 
a language The work is conscien- 
tiously executed, and will be easily used." — 
(Economist, December 10th, 1870.) 



FRENCH, 

" Having spoken favourably of the German 
edition of the * Practical Linguiat,' by Mr. 
Nasmith, we expected to see in this work 
something appraaching the worth of the 
former -, but the result has so ftir suipassed 
our expectations that it is difficult to express 
our appreciation of its merits." — {Oaford 
Chronicle, 12th July, lb73.) 

" Nasmith's linguistic series is pretty well 
known as amongst the most valuable extant. 

Manifestly Mr. Nasmith looks upon 

the teaching of languages as involving 
principles, and he seeks in his works to go 
down to those principles and to build up from 

them Both the books are calculated 

to be of great service to all those who may 
take them in hand."— (TA^ 8eot9man,Vit\i 
July, 1873.) 

" xhis is a practical and philosophical 
guide to French, which deserves a fair triai 
and a painstaking examination.'* — (Evenittg 
Standard, Jan. 1st. 1873.) 

ENGLISH. 

" No one can examine the work before us 
— at any rate, no one accustomed to grapple 
with the difficulties of training the youthful 
mind— without being struck by the tact and 
care displayed in its preparation." — (jtflorw 
ing Advertiser, 26th Aug. 1871.) 

" The idea is so simple, so good, and so well 
worked out, that we cannot do better than 
let Mr. Nasmith explain it in his own word*." 
—{The Examiner, June 17th, 1871.) 



LONDON : 

DAVID NUTT, 270, STRAND. 



THE 



HISTOEY OF EOMAN LAW 

FROM THE TEXT OP 

ORTOLAN'S HISTOIRE DE LA LEGISLATION ROMAINE 
ET GENERALISATION DCJ DROIT. 

(Edition op 1870.) 
TRANSLATED WITH THE AUTHOR* 8 PERMISSION, 

AND SUPPLEMENTED SY 

A CHRONOMETRICAL CHART OF ROMAN HISTORY. 

BY 

ILTUDUS T. PRICHARD, Esq., F.S.S., 

Barrister-at-Law, Author of" The Administration of India from 1859 to 186S," &c., 

AND 

DAVID NA SMITH, Esq., LL.B., 

Barrister-at-Law, 
Author of " The Chronometrical Chart of the History of England," &c. 



THE OPINION OP M. ORTOLAN. 



Paris, 25 novembre, 1871. 
Ecole du droit. Place du Panthfeon. 

Cher et honorable Monsieur,— 

Au retour d'un voyage de vacance je 
trouve les deux exemplaires de la traduction 
de mon ''Histoire dw droit romain" et la 
lettre que vous avez bien voulu y joiudre. 

Je vous remercie de cette traduction et 
vous prie de transmettre aussi mes remercie- 
ment & Mr. Prichard. Onnepouvaitmieux 
saisir et mieux rendre en votre langue la 
pens6e de Tauteur. L'introduction que 
vous y avez mise, de concert avec Mr. Prich- 
ard, est pleine d'int^r^t, et votre carte 



*'This translation, from its great merit, 
deserves a warm reception from all who de- 
sire to become acquainted with the history 
and elements of £oman Law, or have its in- 
terests as a necessary part of a sound legal 

education at heart With regard to 

Ortolan's great work, it is enough to say that 
English writers have been in the habit of 
aoing piecemeal 



LON 



chronometrique trfes-nette, tr68-claire et tr^s- 
saisissante. 

J*ai remis k M. Plon I'exemplaire qui hii 
^tait destine. II a ^te frapp^ comme moi de 
la beaut^i de I'ex^cution typographique. Nous 
ne pourrions pas, en France, k cause du 
peu de fortune de nos ^tudiants en j;,4n6ral, 
imprimer nos livres classiques dans d'aussi 
belles conditions. 

Je vousadressede nouveau, d. vouset^ Mr. 
Prichard, mes remerciements ainsi que I'ex- 
pression de mes sentiments d'estime et de 

^^^^^^'^' Oetolan. 

D. Nasmith, Esq., 

4, Garden Court, London. 




Nasmith have done wholesale. Hitherto we 
have had but gold-dust from the mine ; now 
we are fortunate in obtaining a lanre nuf^et. 
Much of the author's spirit is taken up in the 
translators' introduction, and extends, per- 
haps, even to the Chronometrical Chsurt, 
which is a peculiar feature of the work."— 
{Law Journal,) 
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